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Introduction
Over the past three years, both Australia and the United States (U.S.) have seen
significant reforms in regard to how suppliers contest federal defence procurements. For Australia, reforms to the complaints system are profound. Whilst
reforms effecting the bid protest system in the U.S. gained significant traction
resulting in the Section 809 Panel recommending significant changes to the
defense acquisition system, portions of those anticipated reforms have stalled
due to a range of factors. This paper provides readers with an update on the state
of reforms in both nations, thereby providing the global community of existing
and potential defence suppliers with insight into current processes complainants
have a right to access to hold the customer to account.
Part 1 provides an overview on the recent reforms to the Australian procurement complaints system for existing and potential suppliers to the Department of
Defence (Defence). The overarching aim of this Part is to raise awareness of the
new centralized complaints scheme suppliers can access. Legal recourse available to
suppliers depends upon the characterization of a complaint, making it important
for suppliers to understand the distinction between complaints falling within
the scope of the Government Procurement (Judicial Review) Act 2019 (JR Act),
referred to as ‘JR Act complaints’ and complaints not encapsulated under the JR
Act, referred to as ‘general complaints’. The paper highlights the distinction and
draws the reader’s attention to available remedies.
Part II lends insight into how the U.S. defense bid-protest system operates, using
the Government Accountability Office (GAO) as a model. It is imperative for the
global community of suppliers to have a basic understanding of this framework,
given that most complaints are filed at the GAO level. The Part then turns to
describe the movement towards profound reforms recommended in 2019 and
offers explanations as to why proposed reforms have stalled.
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Part I: Australia - The Defence Procurement Complaints System
Australia has been slow to enact a procurement complaints mechanism compliant
with international obligations under the World Trade Organization Agreement
on Government Procurement (GPA) and the Trans-Pacific Partnership (TPP).
Both international agreements require Australia to ‘maintain an impartial and
independent body to review and provide remedies for government procurement
complaints’.1 With Australia welcomed as the 48th member of the GPA in October
2018, it became of paramount importance that the federal tendering process be
reformed to provide suppliers with meaningful redress and foster fair and open
competition. Federal legislation establishing such a mechanism was passed in
form of the Government Procurement (Judicial Review) Act 2019, with reforms
having taken effect as of April 2019.

A centralized system for all Defence procurement complaints
The Defence Procurement Complaint Scheme (DPCS) was established in 2019 to
facilitate a streamlined system for managing Defence procurement-related complaints, supporting a consistent approach to the treatment of grievances and greater
transparency. The Central Procurement Complaints Function (CPCF) administers
the complaints management process, serving as the primary contact point for
all Defence procurement complaints. Thus, where a Defence official is unable to
resolve a complaint at the operational level, the complainant must be advised to
send the complaint to the Procurement Complaints Mailbox (PCM), alternatively,
the official must forward a written complaint received by the complainant to the
PCM.2 Once a communication expressing a grievance about something Defence
has done, proposes to do, or has not done in relation to a procurement process,
the grievance is assessed by the CPCF as being a ‘JR Act complaint’ or a ‘general
complaint’ and handled accordingly. Management processes administered by
CPCF include notifying the complainant of Defence’s proposals for resolving the
complaint, assigning investigators, managing reporting of the investigation, and
advising complainants and respective procurement areas of outcomes.

1

2

Commonwealth, Parliamentary Debates, House of Representatives, 25 May 2017, Government
Procurement (Judicial Review) Bill 2017 Second Reading Speech (McCormack, Michael MP).
The Procurement Complaints Mailbox is procurement.complaints@defence.gov.au - available
publicly at Australian Government, Department of Defence, Defence Procurement Complaints
Scheme (Webpage) <https://www.defence.gov.au/business-industry/procurement/defence-procurement-complaints-scheme>.
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JR Act Complaint
To be considered a ‘JR Act complaint’, the complaint must be made by a supplier
whose interests are affected. For the purposes of the legislation, ‘supplier’ is defined
broadly to include existing and potential suppliers.3 For a supplier to demonstrate
that their ‘interests’ are affected, it is not necessary to show loss of opportunity,
however, a supplier is expected to demonstrate the ‘affect’ to be more than a mere
possible impact on their interests in relation to a procurement. The complaint
must relate to a ‘covered procurement’, which includes procurements at or above
A$80,000 for goods and services or A$7.5 million for construction services where
no exemption applies.4 Further, the complaint must relate to an alleged breach of a
‘relevant’ Commonwealth Procurement Rule.5 The Commonwealth Procurement
Rules (CPRs), considered to be the ‘keystone’ of the Australian government’s
procurement framework,6 are a legislative instrument providing Commonwealth
entities, such as the Department of Defence, with uniform rules which must be
complied with when undertaking procurement related activities. The CPRs are
comprised of Division 1 (sets out rules applying to all Defence procurements)
and Division 2 (provides additional rules Defence officials must comply where a
procurement for goods or services is at or above A$80,000 or where a procurement
for construction services is at or above A$7.5 million unless an exemption applies
under Appendix ‘A’). ‘Relevant’ CPRs are identified in section 6.9 of the CPRs
and include all Division 2 rules and those Division 1 rules specified in 6.9 of the
CPRs, namely, ss 4.18, 5.4, 7.2, 7.10, 7.13-7.18, 7.20, 9.3-9.
Once a JR Act complaint is received, the procurement is suspended.7 It remains
so while the complaint is investigated and can only be lifted where the complainant
withdraws the complaint; the complainant considers the issue resolved; where a
Court makes a finding in relation to the matter; or where a Public Interest Certificate (PIC) is subsequently issued.8 A PIC is issued by the Secretary of Defence (or
delegates) stating that it is not in the public interest for a particular procurement
to be suspended.9 It can be issued during any stage of the covered procurement
where the suspension would have an adverse impact on the public interest that
3
4

5

6

7
8
9

Government Procurement (Judicial Review) Act 2019 (hereinafter referred to as ‘JR Act’) s 4.
JR Act s 5; Australian Government, Department of Finance, Commonwealth Procurement Rules
(14 December 2020 (hereinafter referred to as the ‘CPRs’) see exemptions as per s 2.6 and Division 2 Appendix ‘A’.
This includes all Division 2 rules and those Division 1 rules specified in 6.9 of the CPRs–ss 4.18,
5.4, 7.2, 7.10, 7.13-7.18, 7.20, 9.3-9.
Australian Government, Department of Finance, Commonwealth Procurement Rules (14
December 2020) 3. Note, section 105B(1) of the Public Governance, Performance and Accountability Act 2013 provides the Minister for Finance with authority to issue the CPRs.
JR Act s 20.
JR Act s 20.
JR Act s 22.
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outweighs the right of the supplier to have the procurement suspended (allowing
the procurement to continue).10 A range of factors are considered such as purpose
of the goods and services being procured; scope, scale, and risk of the procurement; the urgency of the procurement.11 In a Defence context, this may occur
where a delay in a procurement would negatively impact the capabilities of the
Australian Defence Force. Once a PIC has been issued, it must be registered on
the PIC register and will then be published on the Defence website.12
Where a supplier disagrees with the outcome of an investigation relating
to a complaint alleging breach of a relevant CPR for a covered procurement,
the supplier may instigate proceedings in the Federal Circuit Court (FCC) or
the Federal Court.13 The FCC has a presence in regional centers (outside of
the Australian capital cities) and can hear complaints more quickly and at a
lower cost than the Federal Court–features which support a supplier seeking
a timely resolution.14 Two key remedies can be sought: an injunction15 and/or
compensation.16

Injunction
A contravention of the relevant CPRs in respect to a covered procurement does
not invalidate a contract.17 Thus, from a practical perspective, it would be futile
to seek an injunction in an instance where a contract award has already been
made. An injunction is most useful where a contravention occurs pre-contract
award to preserve the supplier’s right to participate in the procurement process.
A supplier has 10 calendar days after the contravention occurring or becoming
aware of a breach to apply to the court for an injunction, unless the court allows
for a longer period of time due to the existence of special circumstances.18 The
court must be satisfied that the potential supplier has made ‘reasonable attempt’
to resolve the complaint before applying for the injunction.19 Reasonable attempt
10

11

12

13
14

15
16
17
18
19

Australian Government, Department of Finance, Handling complaints under the Government
Procurement Judicial Review Act 2019 (2019) 18.
Australian Government, Department of Finance, Handling complaints under the Government
Procurement Judicial Review Act 2019 (2019) 18.
Australian Government, Department of Defence, Public Interest Certificates (Webpage)
<https://www.defence.gov.au/business-industr y/procurement/defence-procurementcomplaints-scheme/public-interest-certificates>.
JR Act ss15, 18.
Colette Langos and Alexander Edgar, ‘Proposed Changes to the Government Procurement
Complaints Mechanism & the Potential Effect on Defence Procurement’ (2018) 40(2) Law
Society Bulletin 18.
JR Act s 9.
JR Act s 16.
JR Act s 23.
JR Act s 11(2)-(5).
JR Act s 11(1).
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relates to positive action on part of the supplier, noting that a supplier’s ability
for positive action may be limited by the urgency of an application where, for
example, contract award was imminent. Interestingly, a court is not precluded
from granting an injunction where a PIC has been issued. It must, however,
consider whether an injunction would result in significant delay to the procurement concerned and whether awarding compensation may be a more appropriate
remedy for the contravention.20

Compensation
The JR Act also enables a supplier whose interests are affected to seek redress in form
of compensation where a contravention of the CPRs has occurred/is occurring/
is proposed.21 Although there is no time limit as to when a supplier must file for
compensation, only ‘reasonable expenditures’ associated with the tender process
(preparation for tender), the making and resolving of a complaint can form part
of the award.22 Whilst suppliers are, thus, “put on notice” that a court will not
indulge a claim for loss of anticipated revenue, loss of profit, or lost opportunity,
Defence should be prudent in ensuring budgets can accommodate compensatory
payouts. Given the complexities, scale and oft significant costs associated with
large-scale projects, such as long-term Defence acquisitions, Defence will need
to be able to accommodate compensation awards without curtailing capability.

A General Complaint
A Defence procurement complaint which does not meet the requirements of a ‘JR
complaint’ under the JR Act is, by default, characterized as a ‘general complaint’.
This kind of complaint ‘can be made about any aspect of the procurement process
and can relate to any procurement activity’.23 Thus, a complaint by a potential
supplier whose interests are affected by an alleged a breach of a CPR which has not
been deemed a ‘relevant’ CPR (e.g., CPR 4.4, 4.1 - 4.13 and 8) is an example of a
general complaint, even where the procurement is valued at more than A$80,000
and no exemption applies (making it a ‘covered procurement’). Notably, contract
management disputes/issues (these are managed as per the terms of the contract);
communications made as pert of contract negotiations; feedback provided to

20
21

22
23

JR Act s 10.
JR Act s 16(b). Note, a complainant may seek compensation only, injunctive relief only or both
compensation and injunctive relief.
JR Act s 16(c).
Australian Government, Department of Defence, Defence Procurement Complaints Scheme
(Webpage) <https://www.defence.gov.au/business-industry/procurement/defence-procurement-complaints-scheme>.
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tenderers during debriefing explaining why a tenderer was unsuccessful; tender
clarifications are not regarded as general complaints.
Once CPCF assesses a complaint as a ‘general complaint’, it will be investigated
by Defence (at the agency level). After conducting the investigation, CPCF will
send a formal notification to the complainant advising of the outcome and proposed resolution. Where a resolution cannot be found, a general compliant may be
heard in the Federal Court under general administrative law.24 From a supplier’s
perspective it is prudent to observe high costs associated with litigation, limited
accessibility to the Federal Court (given the lack of presence in regional locations)
and the likely delay associated with the high workload of the Federal Court,
limiting the efficacy of this course of action for potential or existing suppliers.25

External complaints processes
The Department of Finance’s Procurement Coordinator26 (PC) is another channel
which may be pursued by a supplier in instances where a supplier is dissatisfied
with Defence’s response to a complaint lodged. Grievances heard by the FPC are
limited to those where the issue raised is sufficiently material and relevant and
there is sufficient time to deal with the complaint before the tender closes.27 Thus,
the types of matters which may warrant PC review are those where a supplier
complains of an uncompetitive tender process–where the supplier was prevented
from preparing a competitive tender. The PC has no authority to compel Defence
to change a decision or procurement outcome, however, Defence can have regard
to assessments made.
Suppliers ought also to be aware of the grievances mechanisms existing
independently of the Department of Defence’s centralized complaints system.
The Commonwealth Ombudsman28 is a statutory body which impartially investigates a complaint made by a supplier, reporting findings to both the supplier
and to Defence. Note, recommendations made by the Ombudsman cannot
override a decision made by Defence. It is best regarded as an alternative dispute
resolution mechanism.

24
25

26

27

28

This being distinct from a statutory right of action as per the JR Act.
Colette Langos and Alexander Edgar, ‘Proposed Changes to the Government Procurement Complaints Mechanism & the Potential Effect on Defence Procurement’ (2018) 40(2) Law Society
Bulletin 18.
Australian Government, Department of Finance, Procurement Coordinator (Webpage, 28 January
2020) https://www.finance.gov.au/government/procurement/procurement-coordinator.
Australian Government, Department of Finance, Complaints Handling Charter (Webpage,
15 November 2021) https://www.finance.gov.au/business/procurement/complaints-handlingcharter.
Commonwealth Ombudsman, About Us (Webpage)https://www.ombudsman.gov.au/about-us.
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Final note on Part I
To date, not one procurement-related complaint has proceeded for decision in
the FCC since the JR Act and consequent reforms to the Australian procurement
complaint system came into effect. This statistic is remarkable. Notwithstanding
the infancy of the new system, the absence of legal proceedings may be explained
by a variety of factors:29
Suppliers are unaware of the new avenues for legal redress under
the new system–they are unfamiliar with the options to pursue an
injunction or compensation for a JR Act complaint;
b) Suppliers are aware of the new system but feel unequipped to navigate
the Australian legal system;
c) Suppliers do not want lodge a procurement complaint to avoid being
perceived as a ‘problematic’ supplier for future potential contract
awards;
d) Defence is resolving complaints to the satisfaction of all suppliers who
lodge procurement complaints, regardless of how the complaint is
characterized, so there has been no need for any suppliers to pursue
court action.
a)

Whilst reason d) is telling of the quality of Defence’s new complaints resolution
processes (which has been well considered before being operationalized), it is
likely that reasons a) - c) are also relevant explanations as to why there is a complete absence of any court proceedings by a supplier. This paper aims to inform
suppliers on the reforms and associated processes to ensure a supplier’s rights to
lodge and resolve grievances are better understood by those who consider doing
business with Defence.
The next part of the Paper also has an educative function, namely, to provide
readers with an update on the current state of reform to the U.S. bid-protest system.

Part II: Movement towards U.S. acquisition reform
In the U.S, acquisition reform has been in the works for many years. Some readers
may recall how in March of 2016 then Army Chief of Staff, General Mark Milley,
voiced his frustration with the defense acquisition process in terms of the cost
and length of time that the competition for a new service pistol was taking. To an
audience in Washington D.C., General Milley famously quipped, “You give me
29

Reasons should not be considered in isolation from one another–there is likely be an overlap. Note,
there may also be other reasons which explain the absence of court proceedings by suppliers– explanations listed are considered to be primary reasons.
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$17 million on a credit card, and I’ll call Cabela’s tonight, and I’ll outfit every
soldier, sailor, airman, and Marine with a pistol for $17 million. And I’ll get a
discount on a bulk buy.”30 To address concerns like those expressed by General
Milley, Congress created the Advisory Panel on Streamlining and Codifying
Acquisition Regulations (Section 809 Panel) in Section 809 of the Fiscal Year 2016
National Defense Authorization Act (NDAA).31 The Section 809 Panel consisted
of 18 experts in acquisition and procurement policy, and was charged to deliver
recommendations that, if enacted, could transform the defense acquisition system
to meet the evolving national security needs of the 21st century.32 From August
of 2016 to July of 2019, the Section 809 Panel convened and released five publications to include an interim report, a three-volume final report, and a roadmap
for implementing the 98 recommended changes to the defense acquisition system.
Of import to this paper, is the third volume of the final report which includes
four recommendations that, if adopted, would radically change the bid protest
process for defense procurements.33
To better understand how the proposed reforms might affect the defense bid
protest process, the reader must first understand how that process operates in
practice. Currently, a contractor who chooses to contest a defense procurement
can file a bid protest in any one of three separate forums: (1) at the procuring
agency, (2) at the Government Accountability Office (GAO), or (3) at the U.S.
Court of Federal Claims (COFC).34 Since most bid protests are filed at the GAO,
this paper will briefly discuss that bid protest system.

The Government Accountability Office (GAO) bid protest system
The GAO’s bid protest system was established by the Competition in Contracting
Act of 1984 (CICA) and is implemented through the GAO Bid Protest Regulations.35 This system is designed to provide for the expeditious resolution of
bid protests with only minimal disruption to the procurement process.36 A bid
protest may be filed by an “interested party,” defined as an actual or prospective
offeror whose direct economic interest is affected by either the award of a contract

30

31
32

33

34
35

36

Kyle Jahner, ‘Army chief: You want a new pistol? Send me to Cabela’s with $17 million’ (2016)
Army Times, <https://www.armytimes.com>.
Section 809 of the National Defense Authorization Act for Fiscal Year 2016, Pub. L. No. 114-92.
Advisory Panel on Streamlining and Codifying Acquisition Regulations, Section 809 Panel
Interim Report (May 2017).
See Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations,
Volume 3 of 3 (January 2019).
S.K.J. & Assocs. V. United States, 67 Fed. Cl. 218, 223 (2005).
The Competition in Contracting Act of 1984, 31 U.S.C. §§ 3551-56; 4 C.F.R. Part 21 (FAR provisions governing GAO bid protests are at FAR 33.104).
Data Vault Corp., B-249054, Aug. 27, 1992, 92-2 ¶ 133.
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or failure to award a contract.37 A GAO bid protest must allege a violation of a
procurement statute or regulation.38 Although most protests filed with the GAO
challenge the award or proposed award of a contract, the GAO will also consider
protests involving defective solicitations and other unreasonable agency actions
like the cancellation of a solicitation.39 The time of filing is a critical component
of the GAO bid protest system that varies depending on how the procurement
was conducted, i.e., sealed bidding vs. contracting by negotiation. Protests alleging improprieties or errors in a solicitation must be filed prior to bid opening or
the closing date for receipt of initial proposals.40 In most cases, protests based
on any other matter must be submitted within 10 days after receiving actual
or constructive knowledge of the basis for the protest, or within 10 days after
the date on which a required post-award debriefing is held.41 As mandated by
CICA, the agency must stay the award or performance of the contract if a protest is timely filed.42 If a protest is filed before award, the agency must withhold
the award of the contract until the protest is resolved.43 If a contract has already
been awarded, the agency is required to immediately suspend performance if the
protest is received within 10 days of contract award or within five days after the
date offered for a required post-award debriefing.44 If a protest is sustained, the
GAO may recommend any number of actions however, the GAO will not direct
an agency to make award to a specific offeror nor will the GAO award monetary
damages (although the GAO may recommend the payment of certain protest
costs to a prevailing party).45
The three U.S. bid protest forums share many similarities, but there are also
some differences that distinctly set each forum apart from the others. These differences are most readily apparent in the applicable legal procedures, to include
the scope of discovery, and the remedies available to a successful protestor. Of
note, there is no automatic stay of contract award or performance when a protest
is brought before the COFC.46 Instead, a contractor who elects that venue must
file for a temporary restraining order or a preliminary injunction.47
Unlike most other areas of U.S. federal law, there is no administrative exhaustion requirement with regard to a protestor obtaining initial relief at the procuring
37
38
39
40
41
42
43
44
45
46

47

31 U.S.C. § 3551(2); 4 C.F.R. § 21.1(a)(1).

31 U.S.C. § 3552.
S.D.M. Supply, Inc., B-271492, June 26, 1996, 96-1 CPD ¶ 288.
4 C.F.R. § 21.2(a)(1)
4 C.F.R. § 21.2(a)(2); See also State Women Corp., B-4165ten, Jul. 12, 2018, 2018 CPD ¶ 240.
The Competition in Contracting Act of 1984, 31 U.S.C. §§ 3551-56.
FAR 33.103(f).
FAR 33.103(f)(3).
4 C.F.R. § 21.8.
28 U.S.C. § 1491(b); See also Rules of the United States Court of Federal Claims, Appendix C,
(Aug. 2, 2021).
Id.
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agency before it appeals to another forum.48 As such, a protestor can file a bid
protest with any one of the three forums.49 Further, in most cases, a negative
decision does not preclude a protestor from filing a further protest on the same
grounds in one of the other forums provided that the protest is timely under the
applicable timeliness rules of that forum.50 A protestor’s ability to file multiple
protests in different forums has caused much concern for defense stakeholders
who believe this increases the overall number of bid protests leading to higher
costs and longer acquisition timelines. These concerns were one of the driving
forces behind the Section 809 Panel recommendations discussed below.

Recommendations for great reform to the U.S. bid protest system
In January of 2019, the Section 809 Panel released volume three of its three-
volume final report which included four recommendations to reform the defense
bid protest system.51 First, the Section 809 Panel recommended that a bid protest
purpose statement be established to officially define the purpose of the bid protest
process.52 Surprisingly, this recommendation is somewhat contentious in that it
narrowly defines the purpose of the defense bid protest system in a way that some
commentators believe favors the agency and overlooks the rights of contractors.53
Next, the Section 809 Panel recommended eliminating the opportunity for a
protestor to file a protest with the COFC after filing a substantially similar protest
at the GAO.54 To accomplish this profound change, the Section 809 Panel recommended imposing similar timeliness rules for both forums.55 If implemented this
recommendation will require contractors to carefully weigh the pros and cons of
each venue before deciding where to file and could significantly curtail the COFC’s
role in the defense bid protest system. Another aspect of this recommendation
would see the introduction of a “100-day to decision” timeframe for protests filed
with COFC (bringing the decisional deadline in line with those protests filed at
the GAO).56 It is unclear how this recommendation would be implemented as
it is tied to an initial stay of award (either court ordered or voluntary) and there
are many instances where an award is not stayed.57 Further, although there is

48
49
50
51

52
53
54
55
56
57

S.K.J. & Assocs. V. United States, 67 Fed. Cl. 218, 223 (2005).
31 U.S.C. 3556; FAR 33.103; FAR 33.104; FAR 33.105.
5 U.S.C. § 706.
Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations, Volume
3 of 3 (January 2019).
Id. at 320.
Id. at 345.
Id. at 320.
Id. at 355.
Id. at 320.
Id. at 354.
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currently no requirement for the COFC to issue a decision within 100 days, the
COFC places bid protests on a fast-track and, in many cases, will issue a decision
within a similar timeframe.58
Third, the Section 809 Panel recommended limiting the jurisdiction of the
GAO and COFC to procurements with a value that exceeds, or is expected to
exceed, $75,000.59 This threshold is consistent with trade agreements and is tied
into another recommended change to the defense acquisition system called the
Dynamic Marketplace Framework, which is beyond the scope of this paper.60
From a practical perspective, few bid protests filed at the GAO (and even fewer
filed with the COFC) involve procurements with a value of less than $100,000
simply because of the costs associated with bid protest litigation.61 Thus, this
change is unlikely to affect the large majority of protests, with the biggest impact
being felt by small businesses. The Section 809 Panel discussed the possibility of
creating an alternative dispute resolution process for low-dollar value procurements
or, alternatively, restricting jurisdiction for these protests to the agency-level, but
did not make a recommendation in the final report.62
Finally, the Section 809 Panel recommended providing enhanced debriefings
for all procurements.63 This recommendation builds on previous reforms geared
at changing the debriefing process from adversarial to informative and, if enacted,
would require the agency to provide certain information to all contractors during
the post-award debriefing.64

The great pause to U.S. reform
Unlike the reforms to the complaints system in Australia, reforms effecting the
U.S. defense bid protest system have stalled due to a range of factors. First,
control of the U.S. Senate and House of Representatives has changed, which
has resulted in a change to legislative priorities. Further, two of the driving
forces behind acquisition reform, the late Senator John McCain (former Senate
Armed Services Committee Chairman) and retired Congressman William “Mac”
Thornberry (former Ranking Member of the House Armed Services Committee)

58
59

60
61
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Rules of the United States Court of Federal Claims, Appendix C, (Aug. 2, 2021).
Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations, Volume
3 of 3 (January 2019) at 320.
Id. at 7.
Mark V. Arena et al., Assessing Bid Protests of U.S. Department of Defense Procurements,
RAND Corporation, December 2017, 59, accessed March 30, 2022, https://www.rand.org/content/dam/rand/pubs/research_reports/RR2300/RR2356/RAND_RR2356.pdf.
Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations, Volume
3 of 3 (January 2019) at 356.
Id. at 320.
Id. at 360.
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are no longer in Congress to push these initiatives through those committees.
Next, in January of 2018, the RAND Corporation published a report entitled,
“Assessing Bid Protests of U.S. Department of Defense Procurements: Identifying
Issues, Trends, and Drivers” (RAND Report).65 The RAND Report, which was
directed by Congress in Section 885 of the Fiscal Year 2017 NDAA, concluded
that perceived inefficiencies caused by bid protests simply do not exist.66 Instead,
the RAND Report found that bid protests of defense procurements are extremely
rare (less than 0.3 percent) and often effective (about 40 percent of defense bid
protests resulted in the agency taking voluntary corrective action or the protest
being sustained by the GAO).67 Finally, as noted above, the Section 809 Panel
recommended 98 changes to the defense acquisition system.68 Many of these
recommendations are complex and include multiple subparts.69 If Congress elects
to implement the Section 809 Panel’s recommendations, it could take years before
the necessary legislation is passed into law.

Final note on Part II
Although acquisition reform is well under way in the U.S., reforms to the defense
bid protest system have largely stalled leaving existing practices in place. Contractors who are considering filing a bid protest in any of the three forums should
consult with experienced and qualified legal counsel who can help them navigate
the different technical aspects of each venue. For foreign suppliers, access to U.S.
firms specializing in procurement complaints has been made easier due to the
increased use of technology in a post-Covid world. Contractors should also be
aware that these reforms are on the horizon and, if implemented, will radically
change the U.S. defense bid protest system. These changes will have a significant
impact on a contractor’s ability to seek relief in cases where they believe the agency
has violated a procurement statute or regulation. These changes will also impact
an incumbent contractor’s ability to delay a procurement and secure a bridge
contract by filing successive bid protests in each of the three different forums.
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Mark V. Arena et al., Assessing Bid Protests of U.S. Department of Defense Procurements,
RAND Corporation, December 2017, 59, accessed March 30, 2022, https://www.rand.org/
content/dam/rand/pubs/research_reports/RR2300/RR2356/RAND_RR2356.pdf; See also
Section 885 of the National Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-238.
Id.
Id.
Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations, Volume
3 of 3 (January 2019).
Id.
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