Jellie M. Molino
GPA and the Philippines:
Likely or unlikely?
2019 no 4

REPRINT FROM PROCUREMENT LAW JOURNAL

GPA and the Philippines:
Likely or unlikely?
Jellie M. Molino1

Part I

Introduction

Although the Republic of the Philippines (Philippines) has been a member of
the World Trade Organization (WTO) since 1995 and a member of the General
Agreement of Tariff and Trade (GATT) since 1979,2 it is still not a party to
the WTO Agreement on Government Procurement (GPA), the world’s leading
agreement for opening public procurement markets3. In March 2018, the WTO
conducted its 5th review of the Philippines’ trade policies and practices. It noted
the need for further procurement reforms and concerns with the market access
conditions for foreign suppliers in public procurement.4 In order to gain a better
understanding of the GPA, the Philippines submitted its request to become an
observer in the Committee on Government Procurement (‘Committee’) on May 6,
2019,5 which was accepted by the Committee on 26 June 2019. This paper assesses
some of the most important challenges to the Philippines accession to the GPA.

1

2
3

4

5

J.D., EMBA, LL.M. PhD in Law and Institution Candidate at the University of Turin. The author is a
member of the Philippine Bar since 2007, and had worked as procurement lawyer from 2006 to 2015
before joining the Office of the General Counsel of the Asian Development Bank as legal and procurement specialist. She left ADB in 2016 to pursue her graduate studies in international procurement. In
the completion of this paper, she expresses her gratitude to Prof. Christopher Yukins of the George
Washington University Law School and Ms. Jean Heilman Grier, Principal Trade Consultant Djaghe,
LLC for their substantial inputs and comments in the development of the author’s arguments.
https://www.wto.org/english/thewto_e/countries_e/philippines_e.htm
“Continuing liberalization helps the Philippine economy become more competitive and resilient,” (September 20, 1999) (First press release, Secretariat and Government Summaries, Trade Policy Review,
available at https://www.wto.org/english/tratop_e/tpr_e/tp114_e.htm) (Last visited on February 27, 2018,
at 5:20AM EST)(“ The Philippines is not a party to the WTO Agreement on Government Procurement. In its
procurement, the Philippine Government generally favours the purchase of domestically produced goods and
services and applies certain foreign ownership limitations to suppliers. Government procurement also favours
suppliers from ASEAN members and the United States.”)
Jean Heilman Grier, “Philippines Procurement: WTO Identifies Concerns,” 3 April 2018, available at
http://trade.djaghe.com.
The Philippines had signified its interest to GPA accession in 2016, see, GPPB Resolution No. 04-2016,
dated 11 March 2016, designating the GPPB Technical Support Office Executive Director and Deputy
Executive Director as Principal and Alternative Representatives, respectively, to the negotiating panel
on government procurement in free trade negotiations, available at http://www.gppb.gov.ph/issuances/
Resolutions/Resolution%20No.%2004.%202016SGD.pdf, and submitted its request for observer status
in WTO Committee on Government Procurement in 2019, available at https://www.wto.org/english/
news_e/news19_e/gpro_06may19_e.htm.
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As a plurilateral agreement, members of the WTO are not bound by the provisions of the GPA, unless they choose to join.6 To date, the GPA has 20 parties
covering 48 WTO members, counting the European Union and its 28 members
as one party, and 34 WTO members and 4 international organizations participate
in the GPA Committee as observers, of which 10 are in the process of acceding
to the agreement.7
In the 2012 Philippines Country Procurement Assessment Report, the Philippines indicated an average government procurement spending of Php 318 billion
annually (USD 7.5 billion) during the period between 2008 and 2012 (increasing
at an average growth rate of 5.6 per cent), which accounted for as much as 3.7
per cent of its Gross Domestic Product (GDP).8 Using the 3.5 per cent estimated
collective GDP contributions of government procurement on public infrastructure
in the Organization for Economic Co-operation and Development (OECD) countries as a benchmark,9 it may be safe to assume that the government procurement
in the Philippines10 likewise accounts for substantial proportion of (the country’s)
GDP,11 which may be of great potential interests for international trade regimes12.
While the Philippines is one of the newest observers to the GPA, the question
remains on whether this initiative will eventually result to its application for GPA
accession or will the Philippines become one of countries that remains as observers despite the lapse of more than ten years from the time of their acceptance
by the GPA committee13. More so, how likely will an observer status encourage

6

7

8

9
10

11
12
13

Robert D. Anderson and Sue Arrowsmith, “The WTO regime on government procurement: past, present
and future,” at 33, Sue Arrowsmith and Robert D. Anderson (eds.), The WTO Regime on Government
Procurement: Challenge and Reform, Cambridge, 2011.
Parties, observers and accessions, WTO website, https://www.wto.org/english/tratop_e/gproc_e/
memobs_e.htm. (Last visited, February 5, 2020). See also Jean Heilman Grier, “An assessment of WTO
GPA membership: current status and future prospects,” P.P.L.R. 2018, 1, NA33-NA48.
Philippines Country Procurement Assessment Report (PCPAR) 2012, Asian Development Bank, 2013,
at p. 3, available at https://www.adb.org/sites/default/files/institutional-document/34079/files/philippines-country-procurement-assessment-report-2012.pdf.
Anderson, p. 38-39, supra at note 5.
PCPAR, supra at note 8, p. 3. (“The Philippines procurement accounts for an average of 21% of the national
budget, 64% of which were spent on capital outlay expenditures consisting mostly of public infrastructures.”)
Id.
Id.
These are the countries that remain with their observer status despite the lapse of more than ten years from
the date of their acceptance as observers by the GPA Committee: Albania (2 October 2001), Argentina
(24 February 1997), Bahrain (9 December 2008), Cameroon (3 May 2001), Chile (29 September 1997),
China (21 February 2002), and Colombia (27 February 1996).
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more countries, particularly the developing countries,14 to take an initiative on
possible GPA accession?
This paper analyzes the compatibility of the legal framework of public procurement in the Philippines with the provisions of the GPA using the WTO’s
own Checklist of Issues for the Provision of Information Relating to Accession to the
Revised Agreement on Government Procurement (Checklist).15 The paper also tries
to identify the possible challenges on the accession of the Philippines to the
GPA, and then recommends the strategies to encourage the Philippines, and
presumably other developing nations that are members of the WTO, to consider
joining the GPA.16
In doing so, this paper is divided into two parts. Part II evaluates the applicability of the GPA text and coverage to government procurement regulation in
the Philippines by analyzing how consistent the Philippines’ procurement laws
and administrative policies are with the principles and procedures of the GPA
(i.e. national treatment and non-discrimination). In assessing the Philippines’
procurement legislation however, the paper focuses narrowly on the eight (8)
identified issues in the Checklist on accession to the GPA. Part III identifies the
possible challenges that affect the decision of the Philippines to apply for accession to the GPA.
This paper concludes that accession to a plurilateral agreement such as the GPA
does not only involve compliance with the GPA requirements, but also require the
exercise of sufficient political will in doing so, not only of its members, but more
so, of the acceding state. Hence, if the GPA members really intend to expand
their membership to the WTO member states, more particularly to developing
countries,17 the current members must focus their strategy on encouraging WTO

14

15
16

17

Gabrielle Marceau and Annet Blank, “History of the government procurement negotiations since 1945,”
P.P.L.R. 1996, 4, 77-147. (“In October of 1981, the Philippines confirmed that it was engaged in bilateral
exploratory talks with some developed countries regarding its interest in acceding to the Agreement. In December
of 1092, Chile informed the Parties to the Agreement of its decision to accede.” The authors argued that some
of the applicants were discouraged from applying because the “gap between the terms for accession set by
the Parties and those set by applicant countries, (i.e. Philippines) was too wide.”)
WTO GPA Document 132, dated 14 October 2015.
See generally, Christopher R. Yukins & Johannes S. Schnitzer, “GPA Accession: Lessons Learned on the
Strengths and Weaknesses of the WTO Government Procurement Agreement,” 7(1) Trade L. & Dev. 89
(2015).
Anderson, supra at note 6, p. 44. See also, Robert Anderson, “The conclusion of renegotiation of the World
Trade Organization Agreement on Government Procurement: what it means for the Agreement and for
the world economy,” P.P.L.R. 2012, 3, 83-84. (Anderson listed the five mechanisms incorporated in the
revised GPA to indicate the “underlying hope, belief, and expectation” that the Revised GPA will “encourage
and facilitate future accessions, to wit: (a) increase in the sum of market access opportunities via GPA; (b)
improvement of the S & D provisions for the specific needs of acceding parties; (c) more flexibilities; (d) new
arrangement between members and observers pending accession; (e) improved the profile of the GPA.”)
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member states to exercise their political will to participate in the achievement of
institutional, legal, and trade harmonization through a GPA accession.18

Part II

Accession of the Philippines to the WTO-GPA

Is the Philippines prepared for accession to the GPA? Although the most obvious
answer to this question is yes, since the Philippines is a member of the WTO,
this part of the paper evaluates the legal framework of the Philippines in public
procurement against the requirements of the GPA. Specifically, it analyzes whether
the procurement laws and regulations of the Philippines address the issues relating
to compliance with the revised GPA using the Checklist of Issues for Provision of
Information Relating to Accession to the Revised Agreement on Government Procurement (GPA/132, 14 October 2015) as a guide.19 The Checklist asks an acceding
member state to provide information on its legal framework, scope and coverage
(procuring entities, application of procurement rules and procurement statistics),
national treatment and non-discrimination (including domestic preferences and
offsets), procurement procedures, procurement systems (including notices and
contract awards) and domestic review procedures.20
Using the available data posted on the websites of various government agencies
of the Philippines, such as the Government Procurement Policy Board, Department of Budget and Management, Supreme Court of the Philippines and all its
attaches institutions, this paper tries to answer the thirty-nine (39) main questions
(each with multiple sub-questions) in the Checklist.

18

19

20

See also, Yukins, Christopher R. and Schnitzer, Johannes S, GPA Accession: Lessons Learned on the
Strengths and Weaknesses of the WTO Government Procurement Agreement (2015). 7 Trade Law &
Development Journal 89 (India 2015); GWU Law School Public Law Research Paper No. 2015-64;
GWU Legal Studies Research Paper No. 2015-64. Available at SSRN: http://ssrn.com/ abstract=2749889.
GPA 132 is used by WTO Members pursuing accession to GPA. It superseded the earlier Checklist
relating to the 1994 GPA found in GPA/35 of 21 June 2000. See also Jean Heilman Grier, “Government
Procurement in the WTO: A Djaghe White Paper,” DWP-1610, 2016 Djaghe, LLC. Available at https://
app.box.com/s/8byjo9re17zh1zx70fz70socpwzrqr5j, p. 6, “A WTO member initiates the accession process
by submitting an application for accession. It also must submit an initial offer of coverage and responses to a
“Checklist of Issues for Provision of Information Relating to Accession to the Agreement on Government Procurement.” The aim of the Checklist is to facilitate negotiations between the parties and the acceding member.
The Checklist was updated in 2015 to take account of revisions of the GPA.”
Grier, Id.
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(1)

Legal Framework

The Philippines has a single law21 on procurement, the Republic Act No. 9184,
otherwise known as, the Government Procurement Reform Act of 2003 (RA
9184)22. The adoption of RA 9184 resulted in the replacement of multiple laws,
rules and regulations by a unified public procurement legal framework.23
The first set of Implementing Rules and Regulations (IRR) of RA 9184 was
approved in 2003 and revised in 2009 to address, among others, deficiencies in
domestic and foreign-funded procurements in government, and to adopt some
good practices from the multilateral development banks (MDBs).24 It was again
revised in 2016 (2016 IRR).25 Some of the salient features of the 2016 IRR include
the procurement professionalization, i.e. mandatory training for the bids and
awards committee, its secretariat and the technical working group, and the defined
duties for the technical working group. Other changes made was streamlining
the procurement process, simplification of the eligibility documents, reduction of
the cost in advertisement, and encouragement for participation of foreign bidders
in the procurement by Foreign Service Posts (FSPs), exempting foreign bidders
from the mandatory PhilGEPS Certificate of Registration.26 In addition to RA

21

22

23
24

25

26

See also, “Anti-corruption policies in Asia and the Pacific: Thematic review on provision and practices
to
curb corruption in public procurement, Self-assessment report Philippines,” ADB/OECD AntiCorruption for Asia and the Pacific, p. 2. Available at https://www.oecd.org/site/adboecdanti-corruptioninitiative/policyanalysis/35054442.pdf. (By “single law” the author means that it is the “primary statute
on public procurement” that “consolidates and standardizes procurement rules and procedures for all National
Government Agencies (NGAs) including Government–Owned and/or Controlled Corporations (GOCCs) and
Local Government Units (LGUs), which apply to procurement of goods and services, including infrastructure
projects and consulting services.”)
Republic Act No. 9184, otherwise known as “An Act Providing for the Modernization, Standardization
and Regulation of the Procurement Activities of the Government and for Other Purposes,” available at
http://www.gppb.gov.ph/laws/laws/RA_9184.pdf. It was signed into law by President Gloria MacapagalArroyo on January 10, 2003 and became effective on January 26, 2003. The first set of its Implementing
Rules and Regulations (IRR-A) was approved by the President on September 18, 2003 through Memorandum Order 119 and was deemed effective on October 8 of the same year.
Executive Summary, PCPAR, supra at note 8.
Id. (“Some of the important reform measures put in place to improve the public procurement processes in the IRR
include (i) the significant reduction of eligibility requirements for all types of procurements; (ii) the introduction
of rules to encourage foreign bidders to participate, such as the posting of bid opportunities in internationally
prescribed websites that provide greater access to information and an extension of the period for the preparation
and submission of bids; and (iii) the inclusion of specific guidelines linking the agency’s procurement planning
and budget preparation processes. These amendments have helped improve competitiveness, increase the number
of suppliers and contractors bidding for government projects, and steer financial management and procurement
processes toward greater economy and efficiency.”)
The 2016 Revised Implementing Rules and Regulations of Republic Act No. 9184, otherwise known
as “The Government Procurement Reform Act,” available at http://www.gppb.gov.ph/laws/laws/
RevisedIRR.RA9184.pdf
Id.
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9184, the 2016 IRR enumerates other suppletory laws and provisions applicable
to public procurement in all levels of the government.27
Gatdula, Higuit and Madarang (2006) noted that the principles in Section
3 of RA 9184 (i.e. transparency, competitiveness, accountability, efficiency) conform to the principles established by the GPA.28 Moreover, Section 4 of RA 9184
specifically allows the direct application of the GPA as a relevant procurement
law in case the Philippines will become a member.29 It is also worth noting
that the European Chamber of Commerce of the Philippines (ECCP) has been
advocating for the participation of the Philippines in the WTO Agreement on
Government Procurement,.30

27

28

29

30

The following are the other applicable statutes in government procurement: a) Procurement of Goods,
Infrastructure Projects and Consulting Services funded from Foreign Grants: R.A. 8182, as amended by
R.A. 8555, entitled “An Act Excluding Official Development Assistance (ODA) from the Foreign Debt
Limit in order to Facilitate the Absorption and Optimize the Utilization of ODA Resources, amending for
the Purpose Paragraph 1, Section 2 of R.A. 4860, As Amended;” b) Public-Private sector infrastructure or
development projects: R.A. 6957, as amended by R.A. 7718, entitled “An Act Authorizing the Financing,
Construction, Operation and Maintenance of Infrastructure Projects by the Private Sector, and for Other
Purposes,” as amended; c) Defense Procurement Laws: RA 10349: Revised Armed Forces of the Philippines (AFP) Modernization Law (December 2012) and the Revised AFP Modernization Implementing
Guidelines, Rules and Regulations (IGRR) (April 2013); RA 7227 as amended by RA 7917 and RA 9400
on Bases Conversion and Development. (March 20, 2007); E.O. No. 303, S. 2004 on the sourcing of
government munitions requirements from the Government Arsenal under RA 7898. (March 29, 2004);
and (RA 7898: AFP Modernization Act which authorizes the General Arsenal to arrange a joint venture, co-production, or similar arrangements with local and foreign entities for the modernization and
operation of small arms ammunition plants and for establishment of other defense manufacturing, in
addition to its primary task of production of basic weapons, ammunition and other munitions); d) Penal
Clause: RA 3019: Anti-Graft and Corrupt Practices Act; e) Resort to Regular Courts; Certiorari: Rule
65 of the 1997 Rules of Civil Procedure, and R.A. No. 8975, “An Act to Ensure the Expeditious Implementation and Completion of Government Infrastructure Projects by Prohibiting Lower Courts from
Issuing Temporary Restraining Orders, Preliminary Injunctions or Preliminary Mandatory Injunctions,
Providing Penalties for Violation Thereof, and for Other Purposes; and f ) Settlement of Disputes: RA
876: Arbitration Law and RA 9285: Alternative Dispute Resolution Act of 2004.
Jeremy Gatdula, Ever Higuit, and Rafael Madarang, p. 78, “RP-US FTA: Trade Remedies, Competition
Policy and Government Procurement,” Discussion Paper Series No. 2006-12, Philippine Institute for
Development Studies. Available at http://dirp4.pids.gov.ph/ris/dps/pidsdps0613.pdf. (Last visited on May
11, 2017)
Section 4.2 of the 2016 IRR provides that in case of conflict between any treaty, international or executive
agreement to which the Philippines is a signatory (e.g., GPA) and the procurement rules and regulations,
the former (i.e., GPA as an international agreement) shall prevail, supra at note 25, p. 30.
ECCPC, “EU business in the Philippines: Supporting sustainable and inclusive economic growth,” p. 5,
Advocacy Papers (2014). Available at file:///C:/Users/jelli/Downloads/epbn-advocacy-paper%20(1).pdf.
(Last visited on May 11, 2017)
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(2)

Scope and Coverage

As a republic with a presidential form of government,31 the Philippines has four
(4) main types of institutions in its state bureaucracy; executive departments,
constitutional commissions, government-owned and controlled corporations and
local government units32. The central government entities refer to the national
government agencies, the sub-central government entities and the other entities
or enterprises that are owned and controlled by the government.
As the primary statute on public procurement, RA 9184 consolidates and standardizes procurement rules and procedures for all National Government Agencies (NGAs), including Government–Owned and/or Controlled Corporations
(GOCCs) and Local Government Units (LGUs), which apply to procurement of
goods and services, including infrastructure projects and consulting services.33
The law therefore applies to the procurement at all levels of the government, from
the national government (central agencies) and its instrumentalities to the local
government units (sub-central agencies).34
RA 9184 and its IRR are also applicable to procurement made by the legislative
and judicial departments. Accordingly, all procurements made by both the Senate
of the Republic of the Philippines and the House of Representatives must conform
to the provisions of the said laws. Even the procurements made by Supreme Court
of the Philippines and its instrumentalities, the Court of Appeals, the Court of
Tax Appeals, and Sandiganbayan are covered by RA 9184 and its IRR.
To ensure the implementation of the procurement legislation by both national
and local government agencies, the Commission on Audit (COA) evaluates the
compliance of all government agencies and instrumentalities with the requirements

31

32
33

34

“The Philippines is a republic with a presidential form of government wherein power is equally divided among
its
three branches (i.e. executive, legislative, and judicial) under the principle of separation of powers: legislation
belongs to Congress, execution to the Executive, and settlement of legal controversies to the Judiciary.” http://
www.gov.ph/about/gov/. See also David Seth Jones, “Reforming Public Procurement in the Philippines:
Progress and Constraints,” A paper presented during the 4th International Public Procurement Conference
hosted by the Korean Public Procurement Service held In Seoul, South Korea on August 26-28, 2010.
Available at http://www.ippa.org/IPPC4/Proceedings/01ComparativeProcurement/Paper1-14.pdf. (Last
visited on May 11, 2017) (“The observance of checks and balances between these branches made the democratic
form of government in the Philippines comparable with the presidential-congressional model in the United
States.”)
Jones, Id., at p. 3.
“Anti-corruption policies in Asia and the Pacific: Thematic review on provision and practices to curb
corruption in public procurement, Self-assessment report Philippines,” ADB/OECD Anti-Corruption
for Asia and the Pacific, p. 2, available at https://www.oecd.org/site/adboecdanti-corruptioninitiative/
policyanalysis/35054442.pdf.
Section 4, RA 9184, supra at 22. RA 9184 and its implementing rules and regulations (2016 IRR) apply to
the “procurement… by all branches and instrumentalities of government, its departments, offices and agencies,
including government-owned and/or -controlled corporations and local government units.
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of RA 9184, its IRR and other applicable laws, rules and regulations.35 The resident
auditor of COA assigned to a government agency conducts a post-audit review of
the procurement activities in the said agency. This is done by reviewing the bidding
procedures, the necessity and validity of other alternative modes of procurement,
if any, and the manner of award to the winning bidder/contractor and such other
relevant requirements provided under RA 9184 and its implementing rules and
regulations.36 Despite their seemingly broad scope and application, the provisions
of RA 9184 and its IRR do not apply to the procurement funded from foreign
grants,37 and on public-private sector infrastructure38 or development projects. The
legislation likewise exclude the procurement activities which are in the form of
material assistance to identified beneficiaries, scholarships and trainings, lease of
government-owned property, hiring of job-order workers, joint ventures between
government instrumentalities, local government units and/or private sectors, and
government property disposal.39

35

36

37

38

39

The 1987 Constitution provides for an independent Commission on Audit (COA) that has the power to
audit all accounts pertaining to government funds nationwide (Article IX, D, Section 2, 1987 Constitution).
Coverage of the Guide in the Audit of Procurement (First Update – December 2009), COA Memorandum No. 2010-003, dated January 15, 2010. Available at http://www.coa.gov.ph/phocadownload/
userupload/issuances/Memoranda/Memo2010/COA_M2010-003.pdf
On the issue of whether the United Nations Development Program (UNDP) could receive government
funds without going through the process under RA 9184, GPPB issued a policy resolution dated 30 October 2015, which provides that “As a general rule, RA 9184 shall apply to the procurement of infrastructure
projects, goods, and consulting services, regardless of source of funds, whether local or foreign x x x. For as long
as public funds are utilized or is contemplated to be spent for any procurement activity, it shall, by force, fall
within the ambit of the present procurement law. xxx An exception to this general rule is our faithful compliance
to our international obligations under the time-honored principle of international law, pacta sunt servanda,
which is, in fact, embodied in Section 4 of RA 9184… xxx The Convention of the Privileges and Immunities of
the UN of 1946 (General Convention) was acceded to by the Philippines on 28 October 1947. Section 2 thereof
provides that the UN, its property and assets wherever located and by whomsoever held, shall enjoy immunity
from every form of legal process. On the other hand, the Standard Basic Assistance Agreement (SBAA) entered
into force on 12 December 1977 upon notification from the Government of the Philippines of its ratification .
Article IX, paragraph 1 thereof mandates the GPH (Philippines) to apply to the UN and its organs, including
the UNDP, their property, funds and assets, among others, the provisions of the General Convention.” (PM
No. 001, 2015, available at http://www.gppb.gov.ph/opinions/view_policy.php?id=1406)
While Section 4.4 (c) of the 2016 IRR excludes the procurement covered by public-private partnership,
the said exclusion does not include the procurement “for the portions financed by the GoP (Government
of the Philippines), in whole or in part, the provisions of the Act and this IRR shall apply,” supra at note
25.
Section 4.5. of the 2016 IRR excludes the following procurement activities from the coverage of RA 9184:
1) direct financial or material assistance given to beneficiaries in accordance with the existing laws, rules
and regulations, and subject to the guidelines of the concerned agency, 2) participation in local or foreign
scholarships, trainings, continuing education, conferences, seminars or activities that shall be governed
by other applicable laws, 3) lease of government-owned property as lessor for private use; 4) hiring of job
order workers; 5) joint venture under the revised National Economic Development Authority (NEDA)
Guidelines (GOCC and Private Entities), and Joint Venture Agreements by Local Government Units
with private entities; and 6) disposal of property and other assets of the government, id.
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During 2008-2012, the Government of the Philippines spent an average of P318
billion annually (USD 7.5 billion) on its public procurement requirements, increasing at an average rate of growth of 5.6 per cent.40 This accounts for an average
of 21 per cent of the national budget and 3.7 per cent of the GDP.41 Nearly 64
per cent of the sum was spent on capital outlay expenditures consisting mostly
of public infrastructure, while 36 per cent was utilized for maintenance and
operating expenses of government agencies.42
Table 2-4 show the approximate size of the procurement market in the Philippines from FY 2015 to FY 2017. These figures do not include the projects of
government instrumentalities like the GOCC and SUC’s and the procurement
by the local government units from their income.43 It however covers the procurement by local government units from their Internal Revenue Allotment (IRA).44

Table 2. National Budget for the Infrastructure Projects of the Philippines
FY 2015-2017
Government Entities

Infrastructure (in thousand pesos)
FY 2015 Actual

FY 2016 GAA

FY 2017 GAA

Central government entities

428,859,327.00

592.243,203.00

797,159,001.00

sub-central government entities

81,872,292.00

92,789,331.00

270,949,488.00

other entities

64,939,253.00

65,634,889.00

50,057,616.00

TOTAL

575,670,872.00

158,424,220.00

1,118,166,105.00

Grand Total

1,852,261,197.00

Source: Public Sector Infrastructure Budget, FY 2015-2017 (Department of Budget and Management)

40
41
42
43

44

PCPAR, supra at note 8.
Id.
Id.
Government instrumentalities like the GOCC and SUCs have their proprietary functions, hence, they
can generate internal income to supplement the budget from the national government in their respective
operations.
Internal Revenue Allotment (IRA) is the share of the LGUs from the national taxes collected within their
respective jurisdiction. IRA is equivalent to their share in the national revenue taxes collected in their
respective jurisdiction corresponding to only 40% of the collection of the third (3rd) fiscal year preceding
the current fiscal year. (Section 284 of RA 7160 of the Local Government Code of 1991).
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Table 3. National Budget for the Expense Class on Goods of the Philippines
FY 2015-2017
Expense Class (Goods)

Goods (in thousand pesos)
2015 (Actual)

2016 (Adjusted)

2017 (GAA)

Training and Scholarship
Expenses

23,709, 184.00

32,525,308.00

32,082,553.00

Supplies and materials

61,498,517.00

73,138,575.00

88,161,296.00

Utility Expenses

10,734,258.00

14,195,721.00

13,819,888.00

Repair and maintenance

25,948,496.00

32,988,244.00

37,473,026.00

Advertising Expense

1,881,858.00

2,532,647.00

1,574,826.00

Printing and Publication
Expense

1,865,161.00

2,170,903.00

1,993,721.00

Subscription Expense

619,621.00

811,608.00

1,284,534.00

102,547,911.00

158,363,006.00

Grand Total

176,389,844.00
437,300,761.00

Source: Expenditure Program by Object, CY 2017, Department of Budget and Management

Table 4. National Budget for the Expense Class on Services of the Philippines
FY 2015-2017
Services

Services (in thousand pesos)
2015 (Actual)

2016 (Adjusted)

2017 (GAA)

Professional Services

25,368,717.00

26,051,557.00

27,644,665.00

General Services

10,588,278.00

10,586,435.00

13,504,860.00

35,956,995.00

36,637,992.00

41,149,525.00

Grand Total

113,744,512.00

Source: Expenditure Program by Object, CY 2017, Department of Budget and Management
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(3)

National Treatment and Nondiscrimination

Procuring entities in the Philippines are required to comply with the provisions on
non-discrimination treatments under applicable law and treaties.45 They cannot
discriminate against foreign bidders which may be eligible to participate in the
bidding for any procurement, a requirement that extends beyond procurements
financed by international organizations or other countries. Foreign bidders are
eligible to participate in the bidding for the procurement of goods when they
are citizens of a country which grant reciprocal rights or privileges to Filipino
citizens. The condition is that the goods sought to be procured are not available
from local suppliers and there is a need to hinder situations that prevent or restrain
competition.46 Foreign consultants may be hired when there are no qualified
Filipino consultants.47
In the interest of availability, efficiency and timely delivery, the Philippine
procurement legislation gives preference to domestically-produced and manufactured goods, supplies and materials that meet the specified or desired quality48 in
accordance with the provisions of Commonwealth Act No. 13849. Local products,
materials and supplies refer to unmanufactured articles, materials and supplies
that are grown or produced in the Philippines and to manufactured articles,
materials and supplies that are grown or produced in the Philippines substantially
from articles, materials and supplies of the growth, production or manufacture
of the Philippines.50 One specific example of the requirement for local materials

45

46
47

48
49

50

Section 1.0 on General Policy, Guidelines in the Determination of Eligibility of Foreign Suppliers, Contractors, and Consultants to Participate in Government Procurement Projects, Appendix 9, 2016 IRR,
supra at note 25, p. 221.
Section 23.4.1.2, 2106 IRR, id., p. 60.
Section 24.3.3, supra at note 25, p. 65. See also Section 37.1.4 (a)(iv) of 2016 IRR which provides for the
requirement on “the submission of the Securities and Exchange Commission Certificate of Registration of
the foreign consulting firm, and/or the authorization or license issued by the appropriate GoP professional
regulatory body of the foreign professionals engaging in the practice of regulated professions and allied
professions, where applicable.” Id., at 84.
Section 43.1.1, id., p. 89.
Commonwealth Act 138, “An Act to Give Native Products and Domestic Entities the Preference in the
Purchase of Articles for the Government” (otherwise known as “Flag Law”), dated 7 November 1936.
Although C.A. 138 was expressly repealed by the Philippine Competition Act of 2015 (R.A. No. 10667),
the said amendment is limited to “the preference from domestic entities” as defined in Section 2(b) of
C.A. 138. (Section 5(K) of 2016 IRR of RA 9184). It does not include the preference for “domestically-produced and manufactured goods, supplies and materials that meet the specified or desired quality.”
Footnote 5, Section 5 (k), 2016 IRR, id., at p. 32.
Administrative Order No. 227: Directing All Heads of Departments, Bureaus, Offices and Agencies of
the National Government, including Local Government Units (LGUs); Government-Owned and/or
Controlled Corporations (GOCCs), Government Financial Institutions (GFIs), State Universities and
Colleges and Military and Police Units to Give Preference in the Procurement of Materials, Supplies,
Produced Made and Manufactured in the Philippines (May 27, 2008)
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is the requirement for the use of Philippine tropical fabrics in the procurement
of uniforms of public officials and employees.51
There is no specific legislation which allows a locally established supplier to be
treated less favorably than another locally established supplier solely based on its
degree of foreign affiliation or ownership or any discrimination against locally
established suppliers based on the country of production of the good or service
being supplied. Although laws on foreign equity restrictions may not necessarily
be inconsistent with the GPA, the Philippines’ laws on foreign equity restrictions
in various business have, in fact, limited the opportunities of locally-established
suppliers to establish any joint-venture agreement with foreign suppliers for purpose of participating in government procurement.52
A more favorable treatment may be given to non-government organizations
(NGOs), community-based or sectoral organizations. This is done by limiting
the conduct of competitive public bidding on projects with an appropriation
specifically earmarks for NGOs53 and using the alternative method of negotiated procurement (e.g. limited source bidding, direct contracting, repeat order,
shopping and negotiated procurement)54.
While there is no specific provision in RA 9184 and its IRR for offsets, it is
noticeable that in hiring foreign consultants the procuring entity may require as
part of the provisions on technology and knowledge transfer in the consulting

51

52

53

54

RA 9242: An Act Prescribing the Use of the Philippine Tropical Fabrics for Uniforms of Public Officials
and Employees and for Other Purposes (February 10, 2004)
Republic Act 7042 as amended by RA 8179, also known as the Foreign Investments Act of 1991, provides
the Foreign Investments Negative List (FINL), which is a shortlist of investment areas or activities which
may be opened to foreign investors and/or reserved to Filipino nationals. These include the restrictions on
foreign investments in following businesses: mass media, practice of profession, retail trade enterprises
with paid-up capital of not less than US2,500,000.00, cooperatives, private security agencies, small-scale
mining, utilization of marine resources in archipelagic waters, territorial sea, and exclusive zone, ownership and management of cockpits, manufacturing/repair/stockpiling/ and/or distribution of nuclear
weapons, manufacturing/repair/stockpiling and/or distribution of biological, chemical, and radiological
weapons and anti-personal mines, and manufacturing of firecrackers and other pyrotechnic devices.
Guidelines on Non-Government Organizations Participation in Public Procurement, Appendix 14, 2016
IRR, supra at note 25, pp. 236-241.
See also, NPM No. 018-2016, dated 03-21-2016, on the non-policy opinion on the use of negotiated procurement under Section 53.11 of the 2016 IRR for the supply and installation of three (3) phase primary
line (a5 construction assembly) and installation of three (3) units of 15 KVA distributor transformers in
the Municipality of Pagsanjan, Laguna, available at http://www.gppb.gov.ph/opinions/view_nonpolicy.
php?id=1425.
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services.55 The quantitative restrictions on the importation of rice likewise resembles a form of ‘offset’ through local content requirement.56

(4)

Avoidance of Conflicts of Interest and Prevention of
Corrupt Practices

One of the governing principles of the Philippines government procurement is
its system of accountability, that is, where both the public officials directly or
indirectly involved in the procurement process as well as in the implementation
of procurement contracts and the private parties that deal with government are,
when warranted by circumstances, investigated and held liable for their actions.57
An erring official and his/her private cohort/s may also be held liable for violation
of the RA 3019, otherwise known as the Anti-Graft and Corrupt Practices Act.
A recent decision of the Sandiganbayan58 convicted a former local chief executive (Mayor of Lucena City, Province of Quezon), along with the City’s Technical
Evaluation Committee (TEC) for gross inexcusable negligence in violation of
Section 3(e) of the Anti-Graft and Corrupt Practices Act. The 74-page decision
written by Sandiganbayan Associate Justice Sarah Jane Fernandez stated that
the anti-graft court found that all the accused had given unwarranted benefit,
advantage or preference to Amellar, the supplier, when they unjustifiably resorted
to Limited Source Bidding, instead of Competitive Bidding, in awarding the
multi-million peso contract. They were sentenced to six years to eight years in
imprisonment with perpetual disqualification from holding public office.59
Conflicts of interest similarly restrict the government employees’ cooperatives
from participation in government procurement within their own agencies.60 As
employees of their own agencies, they may have undue advantage it terms of
55
56

57
58

59

60

Section 4, Annex B on General Principles on Consulting Services, 2016 IRR, supra at note 25, p. 119.
Article 4.2 of Section B of Annex 5 of the WTO Agreement on Agriculture. The Philippine implements
its
commitments under the WTO Decision on Waiver Relating to Special Treatment for Rice of the
Philippines by imposing quantitative restrictions on the importation of rice. See also, Executive Order
No. 23, (EO 23) dated 27 April 2017. EO 23 took effect on 24 May 2017 and shall be applicable until
30 June 2020 or until such time that a law amending certain provisions relating to rice tariffication in
RA 8178, otherwise known as “Agriculture Tariffication Act” is enacted, whichever comes first. Section
6, EO 23, S. 2017, available at https://drive.google.com/file/d/0B6XF3AhfubONX3ZHZEp4SEEyVk0/
view
Section 3(d), RA 9184, supra at note 22, p. 2.
Sandiganbayan is a special court which have jurisdiction over criminal and civil cases involving graft and
corrupt practices and such other offenses committed by public officers and employees, including those
in government-owned or controlled corporations, in relation to their office as may be determined by law.
(Art. XIII, 1973 Philippine Constitution)
People vs. Talaga, et.al., SB-10-CRIM-0142, 10 October 2017, available at http://sb.judiciary.gov.ph/
DECISIONS/2017/J_Crim_SB-10-CRM-0142_People%20vs%20Talaga,%20et%20al_10_20_2017.
pdf
RA 6713 or the “Code of Conduct and Ethical Standards for Public Officials and Employees.”
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possible access to information which are generally not available to other bidders.
Other bidders may also raise suspicions of partiality or familiarity between procuring agencies and the government employees’ cooperatives as market operators
participating in the procurement process.61
Another safeguard procedure against conflict of interest and corrupt practices
in government procurement are the requirement for at least two (2) observers62
who have no actual or potential conflict of interest in the contract to be bid63.
The observers have the responsibility to assess the extent of the compliance of the
bids and awards committee with the provisions of the 2016 Revised IRR, and
prepare a report either jointly or separately to the head of the procuring entity,
copy furnished the chairman of the bids and awards committee.64 It is, however,
presumed the bidding activity conducted by the bids and awards committee
followed the correct procedure that if no reports is submitted by the observers
within seven days after the procuring activity.65
There is finally the procedure of the submission of a sworn affidavit of the bidder
that it is not related by consanguinity or affinity up to the third civil degree to the
head of the procuring entity (HoPE), members of the bids and awards committee
(BAC), the technical working group (TWG), and the BAC Secretariat, the head
of the procurement management office (PMO) or the end-user or implementing
unit, and the project consultants.66

(5)

Elements Specific to Procurement Procedures

According to RA 9184 all procurement shall be done through competitive bidding,
except on exceptional cases to promote economy and efficiency.67 Table 7 shows
a summary on the application of the competitive bidding and the alternative
methods of procurement to goods, infrastructure and consulting services.

61

62
63
64
65
66
67

GPPB Circular No. 08-2017 dated 31 July 2017, “Government Employees’ Cooperatives Participation in
Government Procurement,” Annex “A” of GPPB Resolution No. 31-2017, dated 31 July 2017, “Approving
the Issuance of a Circular Clarifying the Government Employees’ Cooperatives Participation in Government Procurement,” available at http://www.gppb.gov.ph/issuances/Resolutions/Resolution%20No.%20
31-2017sgd.pdf
Section 13.1, 2016 IRR, supra at note 25, p. 48.
Section 13.2 (b), 2016 IRR, id., p. 49.
Section 13.4, 2016 IRR, id., pp. 49-50.
Id.
Section 47.1, 2016 IRR, id., p. 90.
Sections 48-54, id., pp. 92-99.
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Direct contracting (also known as “single source procurement”) may be resorted
Section 47.1, 2016 IRR, id., p. 90.
id., pp. 92-99.
inSections
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of the
following conditions:
Section 49.1, 2016 IRR, id., p. 92.

will unlikely result to additional suppliers or consultants participating in the bidding.69 It is also

66
67
68
69

• procuring propriety goods (i.e. patented goods, trade secrets, copyrighted materials),
12
• procuring critical components from specific supplier is a condition
precedent to hold a contractor to guarantee its project performance, or
• procurement from exclusive dealers or manufacturers.71

Section 49.1.1, id.

Repeat orders allows the procurement from the previous winning bidder to replenish goods procured under a contract previously awarded through competitive
bidding subject to the following conditions:

• same unit prices,
• no splitting,
• within six months from the date of the notice to proceed,

• partial delivery, inspection and acceptance of goods have been made within
the same six-month period, and

68
69
70
71

Section 49.1, 2016 IRR, id., p. 92.
Section 49.1.1, id.
Id.
Section 50, id., p. 93.
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• must not exceed 25 per cent of the quantity in each item of the original
contract.72
Shopping is used for the procurement of ordinary or regular office supplies (i.e.
supplies, commodities, or materials which are necessary in the transaction of its
official businesses, and consumed in the day-to-day office operations) when there
is an unforeseen contingency requiring immediate purchase.73 It is also used when
these supplies and equipment are not available in the Department of Budget and
Management Procurement Service (DBM-PS), provided that it will be within
the allowable thresholds.74
Negotiated procurement allows the procuring entity to directly negotiate a contract with a technically, legally and financially capable supplier, contractor or
consultant in any of the cases listed in Section 53 of the 2016 IRR.75

(6)

Registration

All prospective bidders are required to register in the Philippine Government
Electronic Procurement System (PhilGEPS). This is done by submitting the
requirements either on-line at its website or physically at its office. Registration
shall be effective for one year and may be renewed, provided that the bidder (e.g.,
manufacturer, supplier, distributer, contractor or consultant) concerned maintains
its registration current and updated at least once a year, or more frequently when
needed. As of 2016, PhilGEPS has 103,649 registered suppliers.76 Two thousand
five hundred seventy-eight (2578) are foreign company/corporations and one

72
73

74

75
76

Section 51, id., pp. 93-94.
Section 52, id., pp. 94-95. The thresholds for immediate purchase for purpose of shopping are for central
units, Php 200K; for LGUs in accordance with their classification, (i.e. from Php 50K in the case of
barangays to Php 200K in the case of 1st class province and city, Annex “H,” id., pp. 155-156.
The thresholds for shopping of supplies and equipment which are not available in the DBM-PS are for
central units, not to exceed Php 1M; for LGUs, in accordance with their classification (i.e. from Php 50K
in the case of barangay to Php 1M in the case of 1st class province or city, id.
Please refer to Par. 5.6 for the list of cases for the use of negotiated procurement.
http://www.ps-philgeps.gov.ph/egp/supplier.html
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hundred seventy-eight (178) are individual foreign consultants with active registrations as either red77 or platinum members78.
The Philippine Government Electronic Procurement System (PhilGEPS) is
the single, centralized electronic portal that serves as the primary and definitive
source of information on government procurement.79 Government agencies, as
well as suppliers, contractors, manufacturers, distributors and consultants, are
mandated to register and use the system in the conduct of procurement of goods,
civil works and consulting services. Using the PhilGEPS, transparency in government procurement is enhanced since opportunities to trade with government and
the ensuing transactions are provided online.
The PS-PhilGEPS is the centralized government-wide procurement system
for common-use supplies and equipment for all government agencies using a
fully integrated e-commerce and e-procurement system with website at http://
ps-philgeps.gov.ph/home/index.php.
Registration with the PhilGEPS is not an accreditation, and, thus, not tantamount to a finding of eligibility. It is neither a guaranty that a manufacturer,
supplier, distributor, contractor or consultant may participate in a competitive
bidding without first being determined to be eligible for a particular bidding.80
PhilGEPS maintains a centralized electronic catalogue of common and noncommon use goods, supplies, materials and equipment,81 known as “Procurement Service-PhilGEPS” (PS-PhilGEPS), that the registered procuring entities82
may use without competitive bidding83. The electronic catalogue carries items
which have been previously determined by DBM-PS as the Lowest Calculated
Responsive Bid for a maximum period of six months unless another eligible
supplier offers a price lower by at least five (5), per cent in which case the item

77

78

79
80
81
82
83

Red membership is free of cost and will give an active member the right to view bid abstract, all open and
closed opportunities, all award notices and the Procurement Service Catalog. It also allows the member
to preview and order bid documents, make e-payments and conduct bid matching.
Platinum members pay an annual membership of Php 5000 (approximately $100). In addition to those
which red members may enjoy, platinum members can download biding documents and supplemental bid
documents, print the registration certification, attend one (1) orientation seminar on the use of PhilGEPS,
three (3) additional users for the organization, upload eligibility documents including updating of due to
expire documents, maintenance of list of consultants (for consulting firms), submit bid online (e-bidding)
assign authorized representative for public bid projects, upload product catalog and advertisement and
upload on-going and completed projects. See also, the Inforgraphics for the Registered Suppliers per Form
of Organization from 2000 – 2016, available at http://www.ps-philgeps.gov.ph/egp/supplier.html. Please
note that as per said data, 9% of the registered suppliers are local companies and local consultants.
Its website is at http://www.philgeps.gov.ph/.
8.2.2.2.2.g, 2016 IRR, supra at note 25, p. 40.
8.2.3.a, id.
8.2.3.b, id.
8.2.3.d, id.
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from the latter supplier will be featured in the catalogue for the remainder of the
six-month period.84

(7)

Information

The electronic or paper media utilized in the Philippines for the publication of
laws, regulations, judicial decisions, administrative rulings of general application,
standard contract clauses and procedures regarding government procurement covered by the GPA pursuant to Article VI are for laws and regulations the Official
Gazette of the Republic of the Philippines.85 Judicial decisions are published on
the websites of the separate courts.86 Administrative Rulings and Procedures are
published on different websites of the government.87
Procuring entities are required to publish the bid notices of an intended procurement for each covered procurement on the PhilGEPS website, the website of
the procuring entity, if available, and the website prescribed by a foreign government/foreign or international financing institution, if applicable, for seven (7)
calendar days after on the date of advertisement. In addition, a procurement entity
is likewise required to publish the said notice of its intended procurement by
(a) posting it at any conspicuous place reserved for this purpose in the premises of the procuring entity concerned for seven (7) calendar days as certified by
the head of the bids and awards committee secretariat of the procuring entity
concerned; and
(b) advertising it in at least once in one (1) newspaper of general nationwide
circulation which has been regularly published for at least two (2) years before
the date of issue of the advertisement for procurement of goods with an approved
budget for the contract (ABC) of more than Ten Million Pesos (₱10,000,000.00)
procurement of infrastructure project with ABC of more than Fifteen Million
Pesos (₱15,000,000.00), and the procurement of consulting services with an ABC
of more than Five Million Pesos (₱5,000,000.00).88
The requirement for advertisement in a newspaper of general national circulation is no longer required two (2) years after the effectivity of the 2016 IRR. A
procuring entity that cannot post its opportunities in the PhilGEPS for justifiable
reasons shall, however, continue to publish its advertisements in a newspaper of
general nationwide circulation. The requirement of advertisement and posting
84
85
86

87

88

Id.
See www.gov.ph/
Supreme Court of the Republic of the Philippines - http://sc.judiciary.gov.ph/, Court of Appeals of the
Republic of the Philippines - http://ca.judiciary.gov.ph/ and Sandiganbayan - http://sb.judiciary.gov.ph/.
Government Procurement Policy Board - http://www.gppb.gov.ph/index.php, electronic procurement
bulleting and procedures regarding procurement - Philippine Government Electronic Procurement System (PS-PhilGEPS) - https://philgeps.gov.ph/default.html.
Section 21.1, 2016 IRR, supra at note 25, pp. 54-56.

258

GPA and the Philippines: Likely or unlikely?

of the invitation does not apply in the procurement of common-use goods and
supplies.89
Bid notices must contain information about the project being procured and
provide prospective bidders with a general description of the project, general
criteria to be used for the evaluation, post-qualification and award, data of procurement activities, approved budget for the contract, contact person and other
information deemed relevant by the procuring entity. 90
The notice of awards and the notice to proceed must be posted in the PhilGEPS
and the website of the procuring entity, if any, within three (3) calendar days91
and fifteen (15)92 calendar days from its issuance, respectively. Award notices must
contain information about the award, which includes the name and address of
the winning bidder, award type, contract amount, contract number and reason
for award.93 If during post-qualification, the Lowest Calculated Bid/Highest
Rated Bid fails the criteria, the bids and awards committee shall immediately
notify the bidder in writing of its post-disqualifications and the grounds for it.94
To ensure the prompt provision to any party, on request, of any information necessary to determine whether the procurement was conducted fairly and
impartially, RA 9184 and its IRR requires written acknowledgement of submitted
bids,95 participation in the opening of bids,96 notice to all bidders (both the winning and losing bidders) of the bids and awards committee resolution awarding
the project97 and publication of the notice of award98.

89

90
91
92
93
94
95
96

97

98

Section 54.2, id., p. 97. For alternative methods of procurement, the procuring entity may dispense with
the advertisement in the newspaper and posting requirements, except in in the following: a) shopping for
ordinary supplies and equipment which are not available in DBM-PS with an approved budget of above
Fifty Thousand Pesos (Php 50,000.00); b) negotiated procurement arising from two -failed biddings; and
c) small value procurement for projects with an approved budget for the contract of above Fifty Thousand Pesos (Php 50,000). In which case, the bids and awards committee shall comply with the required
publication for a period of at least three (3) calendar days.
Section 21.1, id., pp. 54-56.
Section 37.1.6, id., p. 84.
Section 37.4.2, id., p. 85.
http://www.philgeps.gov.ph/.
Sec. 34.5, supra at note 25., p. 81
Section 25.7, id., p. 70.
Section 29 allows Bidders and their duly authorized representatives to attend the opening of bids, and
the abstract of bids as read and the minutes of the bid opening are available to the public upon written
request and payment of cost of materials, id., p. 72,
In the contract award, after a successful post-qualification evaluation, the bids and awards committee
will issue a resolution recommending the award to the successful bidder, and all other bidders shall be
notified in writing of its recommendation. Section 37.1.1, id. pp. 82-83.
The Notice of Award will be posted within three calendar days from its issuance in the PhilGEPS, the
website of the Procuring Entity, if any, and any conspicuous places in the premises of the Procuring Entity.
Section 37.1.6, id., 84.
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(8)

Domestic Review Procedures

The bids and awards committee is the responsible body for resolving all request for
reconsideration. The decisions of the bids and awards committee are appealable
by means of protest to the head of the procuring entity concerned. The head of
the procuring entity is not a court, nor an “impartial and independent review
body”. It refers to the head of the agency or his/hers duly authorized official for
national government agencies, the governing board or its duly authorized official
for government-owned and/or-controlled corporations, and the local chief executive for local government units. In the case of decentralized offices or agencies, it
is the head of each decentralized unit that shall be considered as the head of the
procuring entity, subject to the limitations and authority delegated by the head
of the department, office or agency. 99 The head of the procuring entity establishes
the bids and awards committee and appoints its members from the personnel
occupying a regular or permanent position within the procuring entity.
The head of the procuring entity can designate 5 but not more than 7 members
in the bids and awards committee; three of whom will be considered are regular
members, (i.e. chairman who is a 3rd ranking permanent official, a member representing the legal or administrative area who must be a 5th ranking permanent
official, and a member representing the finance area who must also be a 5th ranking
permanent official). The provisional members represent the officer possessing technical expertise relevant to the procurement, and the end-user unit representative.
The following cannot be designated as members of bids and awards committee:
1) head of the procuring entity, 2) official who approves procurement contracts;
and 3) chief accountant or head of the provincial/city/municipal accounting
office and his/her staff unless the accounting department is the end-user unit, in
which case the chief accountant, head of the accounting department or his/her
staff may be designated as an end-user member.100
The decision of the bids and awards committee may be questioned at any stage
by filing a request for reconsideration within the three (3) calendar days upon
receipt of the written notice of a decision by the bids and awards committee (e.g.
notice of ineligibility, notice of contract award, etc.). The bids and awards committee shall decide on the request for reconsideration within seven (7) calendar days
from receipt thereof.101 In the event that the request for reconsideration is denied,
decisions of the bids and awards committee may be protested102 in writing to the
head of the procuring entity within seven (7) calendar days from the receipt by
the party concerned of the resolution of the bids and awards committee denying
99
100
101
102

Sec. 5 (j), RA 9184, supra at note 22, p. 3.
COA Circular Letter No. 2004-3.
Section 55.1, id., pp. 99-100.
Section 55.2, id.
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its request for reconsideration.103 The rules do not make distinction between the
domestic and foreign bidders as to the availability of the bid challenge procedures.
Although the ten-day time limit to launch a protest under RA 9184 is within
the limit provided in the GPA (i.e. not less than 10 days), this period is divided into
two steps. The first 3 days should be for filing a reconsideration from the decision
of the bids and awards committee, and the remaining 7 days are for filing of the
protest. No protest will be entertained unless a prior request for reconsideration
has been filed and resolved.104 Arguably, the period may appear noncompliant
with the GPA requirements of at least ten-days. This is because the first step in
the domestic review procedure, filing a prior request for reconsideration on the
decision of the bids and awards committee, is less than ten days (only three days).
The decisions of the head of the procuring entity are subject to judicial review
only after the protests shall have been completed, i.e. resolved by the head of the
procuring entity with finality. The regional trial court have jurisdiction over final
decisions of the head of the procuring entity under Rule 65 of the 1997 Rules of
Civil Procedure.105
Section 55.4 of Rule XVII of the 2016 IRR provides for the substantive and
procedural requirements governing the conduct of protest proceeding. A verified
petition complete in form and substance must be filed with certification of nonforum shopping.106 The protests shall be resolved strictly based on records of the
bids and awards committee within seven (7) calendar days from receipt thereof.
The protest mechanism is without prejudice to any law conferring on the
Supreme Court of the Republic of the Philippines the sole jurisdiction to issue
temporary restraining orders or injunctions relating to infrastructure projects of

103
104

105
106

Section 55.3, id.
See also, NPM 084-2012, dated 2012-07-11 on protest on decision of the BAC. http://www.gppb.gov.ph/
opinions/view_nonpolicy.php?id=819 (“It is a settled rule that compliance with the mandatory protest mechanisms of law is jurisdictional in character. Thus, the Supreme Court has ruled that aggrieved party’s failure to
avail of the proper procedure on protest amounts to non-compliance with mandatory protest mechanisms and
a valid ground for dismissing a court action due to lack of jurisdiction.” LRA, et.al. v. Landing Security and
Watchman Agency, G.R. No. 181735, July 20, 2010)
Section 58.1, 2016 IRR, supra at note 25, p. 101.
It is worth noting that a protester has other options than filing a bid protest. He can file for temporary
restraining order before the Supreme Court of the Philippines if warranted under RA No. 8975, an
act which confers to the Supreme Court the sole jurisdiction to issue temporary restraining orders and
injunctions relating to infrastructure projects of the government. He can also file an administrative or
criminal action against the bids and awards committee for any act of infringement on the requirements
of the 2016 Revised IRR before an administrative tribunal, i.e. Civil Service Commission or the Office
of the Ombudsman. To prevent a simultaneous filing of two or more actions or proceedings grounded on
the same cause, the rules require the certification from the protester that the protester has not commenced
any action of filed a claim involving the same issues in any court, tribunal or quasi-judicial tribunal and,
to the best of his/her knowledge, no such other action or claim pending therein. The same certification
is required from the protester should he/she opt to go to the Supreme Court of the Philippines for an
injunction or to an administrative tribunal for filing administrative or criminal actions.
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the government. The Supreme Court, however, confirmed in the case of Dimson,
et.al. v. Local Water Utilities Administration, G.R. No. 168656, September 22,
2010 that “compliance with the mandatory protest mechanisms of RA 9184 is
jurisdictional in character, and subject to the exhaustion of the statutorily available remedies at the administrative level prior to filing of a certiorari petition”.
If any dispute or difference of any kind whatsoever arise between the parties
about the implementation of a contract covered by RA 9184 and this IRR, the
parties shall make every effort to resolve the dispute or difference amicably by
mutual consultation107 in accordance with the provisions of R.A. 876, otherwise
known as the “Arbitration Law” and R.A. 9285, otherwise known as the “Alternative Dispute Resolution Act of 2004”. Disputes that are within the competence of
the Construction Industry Arbitration Commission to resolve are to be referred
thereto.108 The process of arbitration shall be incorporated as a provision in the
contract.109 The parties, however, may agree in writing to resort to other alternative
modes of dispute resolution. The arbitral award is appealable by way of a petition
for review to the Court of Appeals on pure questions of law and are governed by
the Rules of Court.110
In case of breach of contract, contractors may be held liable for liquidated damages equivalent to one-tenth of one (0.001) per cent of the cost of the unperformed
portion for every day of delay.111 Once the cumulative amount of liquidated
damages reaches ten (10) per cent of the amount of the contract, the procuring
entity may rescind or terminate the contract, without prejudice to other courses
of action and remedies available under the circumstances.
The final decisions of the head of the procuring entity are subject to judicial
review under Rule 65 of the 1997 Rules of Civil Procedure. Accordingly, a petition may be filed before a regional trial court within 60 days from notice of the
decision. No court, except the Supreme Court of the Philippines, can issue temporary restraining orders and preliminary injunctions or preliminary mandatory
injunctions against the head of the procuring entity on its decision on awarding
of contracts relating to Infrastructure projects of the government.112

107
108
109
110
111
112

Section 59.1, id., pp. 101-102.
Section 59.2, id., p. 102.
Id.
Sec. 60, id.
Section 68, id., p. 110.
Section 58.2, id., p. 101. See also Republic Act No. 8975, otherwise known as “An Act To Ensure
the Expeditious Implementation and Completion of Government Infrastructure Projects by Prohibiting Lower Courts from Using Temporary Restraining Orders, Preliminary Injunctions or Preliminary
Mandatory Injunctions, Providing Penalties for Violations thereof, and for other purposes,” available at
http://www.gppb.gov.ph/laws/laws/RA_8975.pdf.
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The usual cost to conduct a challenge procedure under Section 55.3 of the 2016
IRR is cost for the payment of a non-refundable protest fee, which are paid in
cash in accordance with the following schedule:
ABC RANGE 113
₱50 million and below
More than ₱50 million to ₱100 million
More than ₱100 million to ₱500 million
More than ₱500 million to ₱1 billion
More than ₱1 billion to ₱2 billion
More than ₱2 billion to ₱5 billion
More than ₱5 billion

PROTEST FEE
0.75 per cent of the ABC
₱500,000.00
0.5 per cent of the ABC
₱2,500,000.00
0.25 per cent of the ABC
₱5,000,000.00
0.1 per cent of the ABC

The protest fee or any other cost in conducting challenge procedure does not apply
for challenging the case under RA 3019 on graft and corrupt practices before
the Office of the Ombudsman, or the Civil Service Commission. Although it
will not affect the bidding proceedings, it will however make the government
official responsible for graft and corrupt practices in public procurement liable
administratively, criminally or, to some extent, if the tribunal may deem proper
upon hearing, civilly liable for damages.

(9)

Other Matters

To promote transparency and efficiency, information and communications technology are to be utilized in the conduct of procurement procedures114 by electronic
means and the use of PhilGEPS115. All notices of invitations to tender and/or
notices of contract awards are published electronically in PhilGEPS.
In addition, Section 63, Rule XX of RA 9184 established the Government
Procurement Policy Board (GPPB) as the principal body for procurement policy
of the government with the authority to formulate public procurement policies,
rules and regulations, and amend whenever necessary, the IRR.116 The GPPB is
an administrative body imbued with quasi-legislative or rule-making power to
determine policy directions in the area of public procurement. It has no jurisdiction to rule over actual controversies with regard to the conduct of the bidding
process considering that it has no quasi-judicial functions under the law.117

113
114
115
116
117

ABC range refers to the range of the value of the contract, or the approved budget for the contract.
Section 8, id., p. 38.
Id.
Mission statement of GPPB, available at http://www.gppb.gov.ph/about_us/gppb.html.
NPM -078-2007, dated 2007-12-03 on the clarification of certain provisions of RA 9184 and its IRR-A.
Available at http://www.gppb.gov.ph/opinions/view_nonpolicy.php?id=434.
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Table 5 provides a brief summary of the compliance of RA 9184 and its IRR
with the obligations under the GPA, specifically, indicating a gap, if any, between
the Philippines’ requirements and the requirements set forth in every provision
under the GPA using the criteria of “yes,” “no,” and “maybe,” for compliance,
non-compliance, and either unclear provision or not yet applicable requirement,
respectively.
Table 5. Summary of the Compliance of RA 9184 and its IRR to the GPA provisions
Gpa

Yes

No

Maybe Gap/remarks

Article 1
Definitions

✓

Section 5 on the Definition of Terms of the 2016
Revised IRR.

Article 2 Scope
and Coverage

✓

See pars. 2.1 to 2.6 on scope and coverage, Part B.

On the excluded
activities

Article 3
Security
and General
Exceptions

✓

Article 5
Developing
Countries
Article 6
Information on
the Procurement
System
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See Table 1, footnote 53 re Defense Procurement
Laws

✓

Article 4
General
Principles

✓

RA 9184 and its IRR are silent on the procurement or acquisition of fiscal agency or depository
services, liquidation and management services for
regulated financial institutions or services related
to the sale, redemption and distribution of public
debt, including loans and government bonds, notes
and other securities

✓

While Gatdula, Higuit and Madarang (2006)
noted that the principles of Section 3 of RA 9184
conform to the principles of GPA (See par. 1.3 of
Part B), it is worth noting that the term ”non-discrimination” never appears in the provisions of RA
9184 and its IRR.

✓

As country with low-middle economy (developing country), the Philippines may opt to negotiate
for the use of transitional measures, such as price
preference for its domestic products, (see par. 3.2
on domestic preference), and offset and/or higher
temporary thresholds.
See pars. 6.1 (electronic media utilized in the Philippines), and 6.4 (official designation of PhilGEPS,
PS-PhilGEPS as the official designated electronic
procurement portal), Part B.
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Article 7 Notices

Article 8
Conditions for
Participation

Article 9
Qualifications of
Suppliers
Article 10
Technical
Specifications
and Tender
Documentation

Article 11 TimePeriods

✓

See pars. 6.2 on the notice of intended procurement, and 6.3 on the prescribed information for
every notice. On 30 March 2015, the Office of
the President issued Administrative Order No. 46
Series of 2015 which included the submission of the
Annual Procurement Plan to the Government Procurement Policy Board-Technical Support Office
(GPPB-TSO) within the first month of the year,
and for those who have not submitted, to comply
before the end of April, as one of the measures to
speed up the procurement procedures. (Section 3,
Appendix 2 of 2016 IRR)

✓

Rule VIII of the 2016 Revised IRR provide for
eligibility requirements for the procurement of
goods and infrastructure projects (Section23) and
the eligibility requirements and short listing for
consulting services (Section 24). Past performance
may be considered as an eligibility requirement in
the pre-selection of bidders under limited source
bidding (selective bidding). Appendix 4 on the
Guidelines for the Use of the Government Official Merchants Registry (GoP-OMR) of the 2016
Revised IRR authorizes the denial of registration or
the exclusion of any merchant from the GoP-OMR
for willful misrepresentation of information in its
application for registration or for grounds under
”blacklisting” procedures.

✓

See pars. 5.2 on the requirement for registration of
suppliers in PhilGEPS and multi-list system (electronic catalogue), 5.3 and 5.4 on the requirements
for limited source bidding (selective tendering),
and 6.8 on the information on procuring entity
decisions.

✓

See par. 5.4 on the requirement for environmental
impact assessment in the preparation of the detailed
engineering for the procurement of infrastructure
projects, and par. 5.8 on the requirements for technical specifications and tender documentation.

✓

GPA required 40-10-5 period of tendering (period
between the publication of the notice of intended
procurement or notification that suppliers be invited
to submit a tender and the deadline from the submission to bids). 10 days only in case of emergency
and five days with the use of electronic means. See
par. 5.7 on the procurement process. While the recommended operational time is within the time-periods prescribed by GPA, that is 20 for goods, services
and infrastructure and 27 for consulting services,
this is extended to maximum period of 45 to 75
days, depending on the value of the contract or the
approved budget for the contract.
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Article 12
Negotiation
Article 13
Limited
Tendering

✓

See pars. 5.1 and 5.6 on negotiated procurement.

✓

See pars. 5.1 on the types of limited tendering, 5.3
on the conditions for limited tendering, and 5.5 on
the limitations on the use of limited tendering (also
known as ”limited source bidding,” or ”selective
tendering”).

Article 14
Electronic
Auctions
Article 15
Treatment of
Tenders and
Awarding of
Contracts

No provisions for electronic auctions in RA 9184
and its IRR.

✓

✓

See pars. 5.8 on the treatment of tenders (bids)
under a procedure which ensures fairness, impartiality and confidentiality of tenders, 5.9 and 5.10
on the criteria for awarding of contracts.

Article 16
Transparency
of Procurement
Information

✓

See pars. 6.7 and 6.8 on the information provided
to suppliers, 6.5 and 6.6 on the publication of award
information, and 8.1 and 8.2 on the role of GPPB
on the maintenance of documentation, reports and
electronic traceability, and collection and reporting
of statistics

Article 17
Disclosure of
Information

✓

See pars. 6.8 on the provision of information to
parties and 6.7 on the non-disclosure of information (ensures confidentiality)

Article 18
Domestic
Review
Procedures

✓

See pars. 7.1 to 7.3 on domestic review procedures.

Article 19
Modifications
and
Rectifications
to Coverage
and Article 20
Consultations
and Dispute
Settlement

✓

The Philippines likewise promotes the use of arbitration in public procurement. See par. 7.3.

There are at least eighteen obligations under the GPA. The Philippines has a questionable compliance with Article 11 on Time-Periods and Article 14 on Electronic
Auction. Compliance with Article 4 on General Principles is marked as ‘maybe,’
because the principle of non-discrimination does not appear in the provisions of
both RA 9184 and the 2016 IRR. Article 5 on Developing Countries, Article 19
on Modifications and Rectifications to Coverage and Article 20 on Consultations
and Dispute Settlement are not yet applicable to the Philippines, hence, they are
marked as “maybe” in terms of the compliance.
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Part III

What can the Philippines offer to the GPA
Members?

An interesting question is what the Philippines can offer to the GPA Members. To
look at this, it is necessary to assess the size and extent of the public procurement
market of the Philippines vis-à-vis supplies of goods, services, and construction
services. To evaluate the possible standing of the Philippines in relation to the
GPA Members, this paper assesses the distribution of the Member states in terms
of their Gross Domestic Product (GDP),118 Gross National Income (GNI),119 and
the Type of Economy using the World Bank Income Group Thresholds, (i.e. low,
lower-middle, upper-middle, and high income economy)120.
Figure 1 shows that accession to GPA is limited to WTO Members with high
(United States, EU, Canada, Japan, Hong Kong, Korea, Israel, Norway and Singapore) or at least lower middle economies (Ukraine and Moldova). They must
also belong to the top 160 in the GDP ranking for the 199 nations. Except for
the Seychelles with a GDP ranking of 175 but with a high-income economy, all
GPA observers belong to the same type of economy (lower-middle to high-income
economy) and within the same ranking in GDP (with a GDP rank above 160)
(see Figure 2 below).

118

“Gross Domestic Products (GDP) measures the monetary value of final goods and services—that is, those
that are bought by the final user—produced in a country in a given period of time (say a quarter or a year).
It counts all of the output generated within the borders of a country. GDP is composed of goods and
services produced for sale in the market and also includes some nonmarket production, such as defense or
education services provided by the government. An alternative concept, gross national product, or GNP,
counts all the output of the residents of a country. So if a German-owned company has a factory in the
United States, the output of this factory would be included in U.S. GDP, but in German GNP (Source:
http://www.imf.org/external/pubs/ft/fandd/basics/gdp.htm)
119
“GNI (Gross national Income) is based on a similar principle to GNP. The World Bank define GNI as
“GNI is the sum of value added by all resident producers plus any product taxes (minus subsidies) not
included in the valuation of output plus net receipts of primary income (compensation of employees and
property income) from abroad,” The World Bank now use GNI rather than GNP.” (Source: http://www.
economicshelp.org/blog/3491/economics/difference-between-gnp-gdp-and-gni/)
120
https://datahelpdesk.worldbank.org/knowledgebase/articles/378833-how-are-the-income-group-thresholds-determined “Economies are currently divided into four income groupings: low, lower-middle,
upper-middle, and high, based on GPI per capita (in U.S. D, converted from local currency using the
Atlas method... The low-, middle-, and high-income group thresholds were established in 1989 based
largely on operational thresholds that had previously been established. The income groupings have no
operational implications for the Bank itself, although the methodology used is the same as that used for
the classification of economies for operational purposes (i.e., the calculation of GNI per capita, and the
adjustment of the thresholds for inflation).
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https://datahelpdesk.worldbank.org/knowledgebase/articles/378833-how-are-the-income-group-thresholds-determined “Economies are
currently divided into four income groupings: low, lower-middle, upper-middle, and high, based on GPI per capita (in U.S. D, converted from
local currency using the Atlas method... The low-, middle-, and high-income group thresholds were established in 1989 based largely on
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states and observers of GPA. With a lower-middle income status and a GDP rank
of above 160, (the Philippines’ GDP Rank is 38 valued at $24,451,000,000), the
Philippines may take advantage of the fact that one of the goals of the revised
text of the GPA is to encourage the accession of developing countries.121
The Philippines ranked 46 in the world trade for merchandise export in 2016
(30 excluding intra EU-trade) and 34 (22 excluding intra-EU trade) for export in
commercial services, and 45 and 47 for imports of merchandise and commercial
services on the same year, respectively,122 with a share of 0.35 per cent in the
world total exports and 0.53 per cent in the world total imports123. Its primary
commodity for exports to China (22.17 per cent, Hong Kong included), Japan
(20.7 per cent), United States of America (15.4 per cent), European Union (12.1
per cent), and other states (29.1 per cent) include “iron and steel, chemicals, other
semi-manufactures, machinery and transport textiles, clothing and other consumer goods,”124 comprising the 84.1 per cent share of manufactures in the main
commodity by group for exports, followed by agricultural products (8.7 per cent),
fuels and mining products (6.4 per cent), and other commodities (0.8 per cent).
In a case study on managing the challenges on WTO-participation, Baracol
identified that agriculture is a major contributor to the Philippines economy,
accounting for 21.5 per cent of its gross domestic product (GDP) generating
exports valued at over USD 1.5 billion, and providing one third of all employment, or 11 million jobs.125 Its contribution increases when all economic activities
related to agro-processing and supply of non-farm agricultural inputs are included,
(as) the agricultural sector broadly defined accounts for about two-thirds of the
labor force and 40 per cent of GDP.126
121

See generally, Lynge Nielsen, “Classifications of Countries Based on Their Level of Development: How it
is Done and How it Could be Done,” 2011 International Monetary Fund, p. 20. Available at https://www.
imf.org/external/pubs/ft/wp/2011/wp1131.pdf 23 October 2017 11:18PM. (The term “developing countries” is used by UNDP in its Country Classification System, which is referred by the World Bank as “Low
and Middle-Income Economy.”) See also, Simeon Djankov, Federica Saliola, “Is public procurement a rich
country’s policy?” Governance for Development, December 1, 2016. Available at http://blogs.worldbank.
org/governance/public-procurement-rich-country-s-policy. (Last visited on May 8, 2017). (The desire of
GPA members for the accession of other WTO members, including those with developing and transition
economies may be caused by the fact that “low-income countries have the largest share of public procurement
in GDP, at 14.5%; followed by upper-middle income countries, at 13.6% due to both significant inflows of
development assistance that go through public procurement and the small tax base which makes government
expenditures almost entirely dependent on development aid…” The Philippines and Thailand also procure less
than 3% of GDP publicly.”)
122
WTO Country Profile: Philippines, http://stat.wto.org/CountryProfiles/PH_e.htm.
123
Id.
124
WTO Country Profile: Philippines, Technical Notes, http://stat.wto.org/TechnicalNotes/CountryProfileTechnicalNotes_E.htm
125
Donah Sharon Baracol, “Philippines: Stakeholder Participation in Agricultural Policy Formulation,”
Managing the Challenges of WTO Participation, Case Study 36, available at https://www.wto.org/
english/res_e/booksp_e/casestudies_e/case36_e.htm
126
Id.
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Part IV

Possible barriers for the Philippines to apply for
accession to the GPA

The Philippines is one of two WTO members that have recently been accepted as
observers by the Committee on Government Procurement (i.e., in 2019, Paraguay
and the Philippines became GPA observers in February and June, respectively).
The question is: will the Philippines eventually negotiate for accession?
There are several factors that might influence the Philippines to negotiate for
accession to GPA; (a) access to the other GPA parties’ covered procurement, (b)
the improvement of the Philippines’ governance through technical assistance from
the WTO Secretariat, (c) an enhanced competition in government procurement
and (d) a potential increased of incentives for inbound foreign direct investment.127
While these factors are enticing for the Philippines to apply for membership to
GPA, there are also factors that may pull the country from doing so. These include
the (a) possible access to the procurement markets of GPA Members through
the negotiation of a bilateral agreement with them (i.e., Articles 131-134 of the
Agreement between Japan and the Republic of the Philippines for an Economic
Partnership dated 9 September 2016 refer to the bilateral agreement between
Japan (a GPA Member) and the Philippines on government procurement), or
through accession to regional trade agreements with procurement provisions128
like the Free Trade Agreement Between EFTA States (Iceland, the Principality
of Liechtenstein, the Kingdom of Norway and the Swiss Confederation, all GPA
Members) and the Philippines dated 28 April 2016 (Chapter 9 of EFTA refers to
government procurement).
In addition, the multilateral development banks like the Asian Development
Bank and the World Bank are already providing technical assistance in the development of the Philippines’ procurement framework and policies; hence, (b) the
improvement of its procurement regime may not be entirely dependent to its
accession to the GPA. Instead, its accession to the GPA may (c) restrict the implementation of its policy for the protection for the local industry, thereby resulting
in numerous oppositions.
127

Robert Anderson, “Accession to the GPA: potential benefits and costs and policy considerations for Asian
economies,” Advanced Regional Government Procurement Workshop for Asian Economies, Bangkok,
Thailand, 13-15 January 2015. Available at http://www.unescap.org/sites/default/files/Session%209.1%20
%20-%20Anderson%20-%20Accession%20to%20the%20GPA%20-%20potential%20benefits%20
and%20costs%20and%20policy%20considerations%20for%20Asian%20e.pdf
128
See generally, Robert Anderson, Anna Caroline Müller, and Philippe Pelletier, “Regional Trade Agreements and Procurement Rules: Facilitators or Hindrances?”, at pp. 56-85, Aris Georgopoulus, Bernard
Hoekman and Petros C. Mavroidis (eds.), The Internationalization of Government Procurement Regulation, Oxford University Press, 2017. (“…government procurement chapters in RTA (regional trade agreements) typically are modelled substantially or entirely on the text of the GPA (in some cases, the 1994 version
of the text, and in others, the revised version). As a consequence, the significance of the GPA as an instrument
of international economic policy goes beyond its actual membership.”), at p. 82.
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While there is (d) no available data that the accession to the GPA has “actually”
increased (as against the “potential” increase) the foreign direct investments (FDI)
in the GPA Members, the role of GPA vis-à-vis FDI is to ensure that the “nondiscriminatory treatment” in government procurement extends to FDIs,129 a case
which is already implemented in the Philippines130.
Since accession to GPA is a political decision not only of the GPA Members
agreeing to accept an observer (China is still an observer even though it has a
high-income economy with the second highest GDP), but also of a WTO Member agreeing to submit its application for GPA accession be an observer (Panama
withdrew its application for accession in 2013)131, the question is; What political
motivation will the Philippines have to make the application for accession to
GPA a priority?
There are at least three strategies to persuade the Philippines to apply for accession to GPA. One possible strategy to encourage low-middle income (“developing”) countries like the Philippines to apply for accession to the GPA is through
the persuasive negotiation by the GPA Members who are already trading partners
of the Philippines. Although the Philippines has not taken government procurement commitments in free trade agreements,132 it has, in fact, an intention of
opening its procurement market. In 1994, the Philippines entered a memorandum
of understanding with the Lao’s People Democratic Republic, which provides,
among others, the intention of both parties to purchase from each other the goods
and services indicated in their respective schedules.133
In addition, the Philippines has already entered into trade agreements with at
least four Members of the GPA – Japan and the EFTA states (Iceland, the Principality of Liechtenstein, the Kingdom of Norway and the Swiss Confederation)
through the Philippines-Japan Economic Partnership Agreement (PJEPA) in
2006, and the Free Trade Agreement between the EFTA States and the Philippines in 2016. The procurement provisions in these bilateral agreements do not

129

See generally, Anderson and Müller, supra at note 181, p. 18. (“The role of the GPA in ensuring non-discriminatory treatment of foreign direct investment (FDI) in addition to cross-border trade in government
procurement markets. Importantly, the protections afforded by the GPA against discriminatory treatment in
government procurement markets extend to foreign direct investment (FDI) related to government procurement
in addition to conventional cross-border trade. First, no discrimination is allowed against locally established
suppliers on the basis of “ foreign affiliation or ownership”. As a second step, no discrimination is allowed based
on the origin of goods and services offered by these suppliers.”)
130
Please refer to paragraphs 3.1 on national treatment and non-discrimination and 7.2 on domestic review
procedure of this paper.
131
Grier, supra at note 4, at p. 5.
132
Id.
133
Memorandum of Understanding on Trade and Investment Cooperation between The Republic of the
Philippines and The Lao People’s Democratic Republic dated 20 July 1994, available at http://newyorkpcg.org/treaty/scanneddocs/79.pdf.
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yet include market access commitments.134 They do, however, provide for either
the establishment of a sub-committee on government procurement, which has
the functions, among others, to discuss the “consistency’ of the parties’ measures
vis-à-vis Annex 4 of the GPA135 (referring to the services, whether listed positively
or negatively, that are covered by GPA), or a time-frame for the possibility of
developing the parties’ commitments in government procurement (i.e., Article 9.3
of EFTA provides for a period of three years from the entry into force of EFTA).
The so called “selling factor” in persuading WTO Members to apply for accession to the GPA should not be done only by the WTO Secretariat or any committee that is created by the GPA, it can also be through the GPA Members
themselves who have bilateral agreements with non-GPA Members.
Most of the non-GPA Members belong to developing countries or economies
in transition. The GPA Members could persuade them that a GPA accession
will improve their governance or give them access to its Members’ procurement
markets. A better approach is to provide them with assistance (e.g. technical) or
at least connect them with multilateral agencies for possible funding or technical
assistance for the enhancement of the competitiveness of their national industries,
in addition to the technical assistance on how competition through a GPA accession will lead to competitiveness. GPA Members should consider that the local
players in developing countries may not be as competitive as the local players in
the procurement markets of GPA Members. For instance, in the United States,
a company with 500 employees with a USD 7.0 million average annual gross
revenue over the last three fiscal years is still categorized as small business.,136 This
would already be a large business enterprise in the Philippines.137
To leverage the wide discrepancy on the competitiveness of local operators
between the states with high-income economy such as the United States and
Japan and those from developing countries, GPA Members with high-income
economy can assist the Philippines in getting technical assistance. This could be
done to improve the competitiveness of Philippines` tropical fabric industry, an
industry that enjoys “domestic preference” in the procurement of government
uniforms, most probably because it is not as big as the fabric industries in China.
The third strategy is to merge the first two strategies. The GPA Members who
are already trading partners of the Philippines may convince the WTO Secretariat
or any of its committees to spearhead the possible access of the Philippines to
134

Grier, supra at note 131.
Article 132 of the 2006 Philippines-Japan Economic Partnership
136
Set-Asides and Preference Programs, available at http://www.fedgovcontracts.com/chap11.pdf.
137
Republic Act No. 9178, otherwise known as the Barangay Micro Business Enterprise (BMBE) Act of 2002
has redefined the categories with the present structure, as follows: a) Micro - up to 3,000,000 with
employment of 1 to 9; b) Small -P3,000,001 - 15,000,000 with employment of 10 to 99; c) Medium P15,000,001 - 100,000,000 with employment of 100 to 199; and d) Large - above P100,000,000 with
employment of 200 and over.
135
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funding for the technical assistance not only to improve its procurement regimes,
but more importantly, to enhance its local industries thereby making them internationally competitive. In addition, GPA Members with high-income economy
may likewise give preference for a certain portion of its procurement of goods in
favor of the local industries of a developing country, more particularly on goods
that have domestic preference.
For instance, a GPA Member with high-income economy (e.g. Japan) will give
preference for a substantial portion of its procurement for agricultural products
(e.g. rice) in favor of the local suppliers from a GPA Member with low-income
economy (e.g. Philippines, if it will become a member), thereby assisting in the
improvement of latter’s local industries.
Muller (2017) argued that the 1994 version of GPA encourages GPA Parties
to, among others, grant market access unilaterally to suppliers from LDCs (least
developed countries).138 It likewise encourages them to facilitate increased imports
from developing countries in their procurement regulations (Article V.2) and
include entities procuring products and services of export interest to developing
countries in preparation of coverage lists under the Agreement (Article V.3).139 A
transitional provision of giving preference by GPA Members with high-income
economy in favor of a GPA Members with low-income economy may be considered as a form of market access for developing countries.

Part V

Conclusion

The Philippines is already an observer to WTO Committee on Government Procurement,140 a status that does not necessarily accelerate to future membership,
albeit, provides an opportunity for the Philippines to participate in the discussions
by the Committee. 141
Although not yet a party, it is interesting to note that the Philippines’ economic
status is a par with most of the Member states and observers of the GPA (i.e. a
lower-middle income status with a GDP rank of 38 valued at $24,451,000,000).
The Philippines’ annual average government procurement spending was Php 318
billion (USD 7.5 billion) between 2008 and 2012 and increasing by an average
of 5.6 per cent. The Philippines procurement market accounted for as much as
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Anna Caroline Müller, “Special and differential treatment and other special measures for developing
countries under the Agreement on Government Procurement: the current text and new provisions,” supra
at note 6, pp. 355-356.
Id.
GPA/148 dated 7 May 2019, Request for Observer Status, Communication from the Philippines dated
6 May 2019.
Annex 1, Participation of Observers in the Committee on Government Procurement, GPA/1, Decisions
on Procedural Matters Under the Agreement on Government Procurement, WTO, 1994.
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3.7 per cent of its GDP, which is higher than the 3.5 per cent estimated collective GDP contributions of government procurement on public infrastructure in
OECD countries. Moreover, the legal framework of the Philippines in public
procurement is almost comparable with the GPA text.
There are at least two possible reasons for the Philippines to put its accession
off indefinitely. The Philippines has the opportunities to enjoy the benefits that
GPA Members are enjoying, i.e. access to procurement markets and improvement
of the procurement system, either through bilateral free trade agreements with
GPA Members such as the Philippines-Japan Economic Agreement (2006) and
the Free Trade Agreement between EFTA States and the Philippines or through
technical assistance from multi-lateral development banks. Like most developing countries, the Philippines opts to protect its local industries from foreign
competitors through policies on domestic preference in public procurement, a
political decision that is highly influenced by its special financial, development
and trade needs.142
Unless GPA parties address these two barriers, it will remain a challenge for
countries such as the Philippines to make an accession to the GPA a priority,
thereby limiting their opportunities to enjoy the “benefits” that may be derived
from the said accession. Albeit, this is a challenge on the possible opportunity loss
for the GPA Members to have access to the procurement markets of low-income
countries which data have already shown to have “the largest share of public procurement in GDP at 14.5 per cent, followed by upper-middle income countries
(like the Philippines) at 13 per cent”.143
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