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Abstract
The current COVID-19 pandemic faced by South Africa and the world has had
an impact on public procurement, calling for procurement strategies to be at the
forefront of the response to fighting this global pandemic. This research finds
that the relationship between public procurement and competition regulation to
be twofold. Firstly, having regard to competition regulations and its objectives in
the formulation of public procurement regulations, can improve efficiency and
as such result in savings for the state. Secondly, the main principles that foster
the integrity of public procurement can also render it prone to anti-competitive
behaviour by market players. The COVID-19 emergency procurement took place
in an environment where public procurement already had its challenges. The
regulations issued in this period seem to have failed to mitigate concerns about
inappropriate conduct by firms and public officials. The ineffectiveness of COVID19 regulatory framework is evidenced by the number of price gouging cases that
the South African competition authorities have been seized with and prosecuted
relating to the procurement of personal protective equipment (PPE) by the state.
However, lessons can be learnt to ensure that the public procurement regime is
improved, by ensuring that competition is at the core of it.
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1

Introduction

Public procurement is defined as the purchasing of goods and services by the
government from the private sector, through the use of public funds.5 The process
of public procurement involves the identification of what is needed, determining
the best person or organisation to supply the need, ensuring that the need is
delivered to the right place at the right time and that the process is conducted
fairly and openly.6 Public procurement can account for a substantial percentage
of any country’s Gross Domestic Product (GDP) and is mainly funded through
the taxpayers’ money. When managed efficiently, public procurement has been
found to result in positive effects on economic growth, innovation, job creation,
social welfare and the participation of small and medium enterprises (SMEs) in
the economy.7
Similar to most countries, the South African government is the largest buyer
in the economy at times spending over R500 billion on goods, services and
construction work annually.8 In 2017, the general procurement by the state was
estimated to have accounted for approximately 11,74% of GDP.9 However, South
African markets continue to be characterised by high barriers, which deter entry
and expansion, especially by SMEs. This has, in turn, resulted in concentrated
markets and uncompetitive prices.10
Public procurement can be used strategically by the state given its economic
significance to promote social and policy objectives such as advancing greater
participation and transformation in the economy.11 It is in this light that, many
governments have developed regulations that foster integrity in their procurement
regimes.12 These regulations are customarily centred around deriving the best value
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International Trade Centre. 2014. “Empowering women through public procurement”. Accessed
at: https://www.tralac.org/images/docs/6257/itc-women-procurement-guide.pdf.
Organisation for Economic Cooperation and Development (OECD). 2015. Recommendations of
the Council on Public Procurement. Accessed at: https://www.oecd.org/gov/ethics/OECD-Recommendation-on-Public-Procurement.pdf.
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through public procurement: A supplier perspective. Technovation, 34, 631-645.
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[8 August 2020].
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20

The Interface Between Public Procurement and Competition Regulation
During the COVID-19 Pandemic: A South African Perspective

for money for the public sector through promoting competition, transparency
and accountability.
The paper establishes the interface between public procurement and competition regulation, as well as the role of competition authorities in addressing the
competition concerns arising from the procurement process. A review of the
regulatory framework governing public procurement in South Africa and the
effectiveness of COVID-19 emergency procurement in promoting competition
and yielding positive outcomes is examined.

2

Relationship between public procurement and
competition regulation

There is a relationship that exists between public procurement and competition
regulation. And this relationship is important for transforming the economic interests of the state, as well as to develop its capacity for public service and delivery.
The relationship is twofold. Firstly, having regard to competition regulation and its
objectives in the formulation of public procurement regulations, can improve efficiency and result in savings for public institutions or the state. As such, promoting
competition and inclusivity (where desirable and relevant) in public procurement
will result in competitive prices and high-quality products, whilst as a by-product
in the longer term, contributing towards increased employment and the general
public welfare. Secondly, the main principles that foster the integrity of public
procurement can also render it prone to anti-competitive behaviour by market
participants. Competition authorities globally have found that suppliers sometimes
use the information provided on the basis of transparency and accountability to
engage in collusive tendering. Anti-competitive behaviour by market participants
can also occur as a result of a lack of alternative suppliers, or regular predictable
procurement, or corruption or a combination of these factors.13
The sheer volume and high value of public projects and the fact that public
entities are constrained by regulations also creates a situation that makes the
process vulnerable to abuse. These conditions confer a level of market power on
market participants against public entities, which market power can be abused
through conduct such as excessive or predatory pricing.14
Corruption and bribery in most cases of public procurement is facilitated by
public officials who create an enabling environment for bidders to engage in
13

14

Australian Competition & Consumer Commission (ACCC). 2019. Cartels deterrence and detection: A guide for government procurement professionals. Accessed at: https://www.accc.gov.au/
system/files/1646_Cartels%20deterrence%20and%20detection-a%20guide%20for%20government%20procurement%20professionals_FA.pdf.
Organisation for Economic Co-operation and Development. 2011. Competition and Procurement,
Key Findings, 2011. Accessed at: http://www.oecd.org/daf/competition/sectors/48315205.pdf.
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anti-competitive and other unfair conduct. This type of behaviour is not only
costly to the state, but consumers and taxpayers generally. Abuses by public
officials in the public procurement process can, however, be avoided if adequate
controls are put in place to identify any irregularities and ensure that the officials
are accountable when using funds on behalf of the state.15 Despite this, a culture
where a premium is placed on good governance and where there is a fidelity to
the rule of law will more likely take away the great need to have regulatory interventions to curb the abuse of the process and related anti-competitive behaviour.
Increasing the effectiveness, efficiency and compliance of public procurement
has become an on-going concern for governments, given its importance as a
policy to manage public spending, whilst improving the standard of living of
residents.16 As such, most governments have developed legislation to regulate
public procurement. Such regulations broadly relate to, deriving the best value
for money, the promotion of competition, transparency, as well as handling and
remedying public procurement grievances.17 Other countries or governments also
use public procurement and its regulation to lower barriers to entry to ensure the
participation of SMEs in the economy.18
The COVID-19 pandemic has increased pressure on the efficiency and effectiveness of public procurement. As of 28 January 2021, there have been more than
100 million confirmed cases of COVID-19, including over 2 million deaths.19 To
respond to the pandemic, government expenditure in acquiring critical health
equipment has been channelled mainly through public procurement.20
The pandemic has revealed that consumer protection regulations which prohibit price gouging, in addition to public procurement and competition laws can
be used effectively in the context of pandemics where governments globally are
procuring to save costs while ensuring the health of their citizens is preserved.21
15
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at: https://read.oecd-ilibrary.org/view/?ref=132_132982-9i47fud8xb&title=Stocktaking-Report-on-Immediate-Public-Procurement-and-Infrastructure-Responses-to-COVID-19.

22

The Interface Between Public Procurement and Competition Regulation
During the COVID-19 Pandemic: A South African Perspective

Such regulations deter market participants from abusing the rapid procurement
process by engaging in anti-competitive conduct. Therefore, coordination between
public procurement and competition authorities is of paramount importance.

3

The role of competition agencies in dealing with
competition issues in public procurement

Public procurement regulations in many countries provide for the promotion of
competition in tender processes. However, competition authorities across the globe
have consistently found that public procurement is susceptible to anti-competitive
behaviour by market participants. Competition concerns that arise from public
procurement as a result of the conduct by market participants mostly occur at the
tendering phase.22 These concerns relate to various types of collusive tendering
such as cover bidding, bid suppression, bid rotation, and market allocation.23 Competition authorities have also found that the manner in which public procurement
is undertaken can also result in anti-competitive effects. In such instances, tender
requirements present high barriers to accessing public procurement markets for
new inexperienced entrants and SMEs.24
The key elements that ensure the integrity of public procurement, such as
transparency and accountability are normally used by market participants to
undermine competition. In this regard, in being transparent, the public procurement officials should avoid publishing confidential (competitively sensitive)
information to limit bid-rigging and other related anti-competitive conduct. Other
aspects of public procurement and its regulation that tend to encourage collusive
tendering may include, small supplier base (few suppliers that meet the tender
requirements), identical or simple goods and services and few substitutes.25
It is widely accepted that collusive tendering is hard to detect as perpetrators
go to great lengths to remain secret. Warning signals for collusive tendering
can at times also be ambiguous. For instance, even though similar pricing may
signal collusive tendering, it can equally be the result of similar input costs and
highly competitive tendering. Anti-competitive effects that arise from public
22
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This is the stage at which the suitable organisation or individual for the supply of the services and/
or goods required is determined.
Organisation for Economic Co-operation and Development. 2019. Reforming Public Procurement:
Progress in Implementing the 2015 OECD Recommendation. Accessed at: https://www.oecd.org/
gov/public-procurement/reforming-public-procurement-1de41738-en.htm.
Sanchez-Graells, A. 2020. Competition Law and Public Procurement. Accessed at: https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=2643763.
Australian Competition & Consumer Commission (ACCC). 2019. Cartels deterrence and detection: A guide for government procurement professionals. Accessed at: https://www.accc.gov.au/
system/files/1646_Cartels%20deterrence%20and%20detection-a%20guide%20for%20government%20procurement%20professionals_FA.pdf.
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procurement are generally catered for under the same competition regulations that
apply to private markets. As such, competition authorities work closely with public
procurement officials to combat collusive tendering. Interventions by competition
authorities include publications,26 public procurement outreach programmes
and training of procurement officials on tools to identify and detect collusive
tendering.27 In efforts to promote competition and deter collusive tendering in
procurement, competition authorities also provide inputs in the formulation of
public procurement regulations.
The South African competition authorities have largely dealt with anti-competitive conduct arising from the public procurement process in the form of
collusive tendering arrangements (bid-rigging). This has also been the case with
various international competition authorities. Bid-rigging occurs when bidders
agree between themselves to manipulate the results of the tender by eliminating
competition.28 The public procurement process is, moreover, susceptible to other
forms of anticompetitive conduct as can be found normal markets. Conduct such
as excessive pricing is prevalent in the public procurement because the process
itself, makes it vulnerable to abuse.
Since the outbreak of the pandemic, there has been an increase in the global
demand for, inter alia, personal protective equipment (PPE) and essential food
items due to ‘panic buying’. This has in turn led shortages of such items and firms
to take advantage of profiteering from the pandemic.29
Competition authorities have been swamped with complaints about business
behaviour since the pandemic and associated lockdown measures imposed by
certain governments.30 Therefore, competition agencies have had to prioritise
competition and consumer issues arising from the unjustified price hikes known
as “price gouging” conduct.31 They have also relied on consumer protection and
competition laws in deterring, detecting, investigating and prosecuting price
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Publications include newsletter and clear guidelines on what collusive tendering is and how best to
reduce its possibility.
International Competition Network. 2009. Anti-Cartel Enforcement Manual. Accessed at: https://
www.internationalcompetitionnetwork.org/wp-content/uploads/2018/05/CWG_ACEMSearchesRaids.pdf.
Accessed at: http://www.compcom.co.za/wp-content/uploads/2019/10/Annual-Report-2010-2011.
pdf.
World Health Organisation. 2020. “Shortage of personal protective equipment endangering health
workers worldwide”. Accessed at: https://www.who.int/news-room/detail/03-03-2020-shortage-ofpersonal-protective-equipment-endangering-health-workers-worldwide.
Cowen, T. 2020. “Shortages, Price Hikes, and Profiteering: Pandemic Effects on UK Supermarkets and Online Markets”. Accessed at: https://www.competitionpolicyinternational.com/shortages-price-hikes-and-profiteering-pandemic-effects-on-uk-supermarkets-and-online-markets/ [14
August 2020].
Australian Competition and Consumer Commission. 2020. “ACCC response to COVID-19 pandemic”. Accessed at: https://www.accc.gov.au/media-release/accc-response-to-covid-19-pandemic.
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gouging complaints, whilst some have issued additional directives. For instance,
the US President issued an Executive Order in terms of the Defence Production
Act, which prohibits price increases of critical supplies above certain thresholds.32
Certain agencies such as the Australian Competition and Consumer Commission and the UK Competition and Markets Authority (CMA) have instituted
structures such as a COVID-19 task force to monitor competition and consumer
issues during the pandemic.3334 Competition authorities have further considered
price regulation as the last resort in dealing with price gouging.35
Several competition authorities in Africa have also taken measures to protect
consumers against anti-competitive behaviour during the pandemic. For instance,
the South African Competition Commission has in the past year dealt with
cases related to the price gouging emanating from public procurement processes
where public entities have been victim. To date, they have prosecuted firms and
concluded settlement penalties totalling over R15 million since the onset of the
pandemic.36 Such swift action has been witnessed in Kenya, where its competition
agency issued a remedial order against Cleanshelf Supermarkets to refund all
consumers following an investigation of excessive pricing.37 Although competition authorities in other African countries including the Common Market for
Eastern and Southern Africa (COMESA), Botswana, Nigeria and Tanzania have
not prosecuted firms during the pandemic, they have issued statements warning
firms against profiteering amid the pandemic.38
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US Department of Justice. “Combatting Price Gouging & Hoarding”. Accessed at: https://www.
justice.gov/coronavirus/combattingpricegouginghoarding ; https://www.justice.gov/file/1262776/
download.
Australian Competition and Consumer Commission. 2020. “ACCC response to COVID-19 pandemic”. Accessed at: https://www.accc.gov.au/media-release/accc-response-to-covid-19-pandemic
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Competition Commission South Africa. 2020. “Competition News: September 2020”. Accessed at:
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go.ke/sites/default/files/202003/CAK%20Remedial%20Order%20to%20Cleanshelf%20Supermarkets.pdf.
“COVID-19 – Competition measures to protect consumers in Africa”. Accessed at: https://www.
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4.

Public procurement regulatory framework in
South Africa

4.1 An overview of public procurement legislation
The legal framework applicable to general state contracting and public procurement in South Africa is governed by various pieces of legislation, which include the
Constitution of the Republic of South Africa of 1996 (Constitution), the Public
Finance Management Act 1 of 1999 (PFMA)39, the Preferential Procurement
Policy Framework Act 5 of 2000 (PPPFA)40, the Broad-Based Black Economic
Empowerment Act 53 of 2003 (BBBEE)41, the Promotion of Administrative Justice Act 3 of 2000 (PAJA)42, and the Local Government: Municipal Systems Act
32 of 2000 and the Municipal Finance Management Act 56 of 2003 (MFMA).43 44
The overarching piece of legislation that regulates public procurement is the
Constitution. The Constitution requires state institutions to promote competition
when procuring goods and services. Section 217 of the Constitution requires
that procurement by the public sector to be conducted “in accordance with a
system which is fair, equitable, transparent, competitive and cost-effective”.45
39
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The PFMA regulates the financial management in the national and provincial government to ensure
that all revenue, expenditure, assets, and liabilities are managed efficiently and effectively. The
constitutional requirement of a public procurement system that maintains the principles of fairness, equity, transparency, competitiveness, and cost-effectiveness is resonated in section 51(1)(a)
of the PFMA. For instance, the accounting authorities in government and public organisations are
obliged to uphold these procurement principles when carrying out their general responsibilities and
functions.
The objectives of the PPPFA and the Regulations published under it, are to establish the obligation
of government to award preferential procurement points to firms owned by historically disadvantaged individuals (HDIs). Moreover, the Minister of Finance has powers, in terms of section 5 of
the PPPFA to issue Regulations prescribing requirements regarding black economic empowerment
(BEE) considerations for state tenders. The Regulations include provisions on the preference point
system, designated sectors, pre-qualification criteria, objective criteria and subcontracting, etc.
The BBBEE Act seeks to establish a statutory framework for the promotion of black economic
empowerment and to empower the responsible Minister to issue codes of good practice and to
publish a transformation charter. The promulgation of the BBBEE Act was envisaged in section
217 of the Constitution, where it provides for how the state may prefer firms owned by HDIs when
contracting for goods and services.
PAJA makes provisions to the right to administrative action that is lawful, reasonable, and procedurally fair. It also provides for the judicial review of ‘administrative action’, which includes most
government procurement decisions and sets out grounds of review and established remedies.
The Local Government: Municipal Systems Act 32 of 2000 and the Municipal Finance Management Act 56 of 2003 (MFMA) apply to the local sphere of government and regulate the way
municipal powers and functions are exercised and executed. For instance, section 76 of the Municipal Systems Act makes provisions for municipalities to render services by themselves or appoint an
external service provider.
Gavey, J. and Gatenby, A. 2017. “THE Government Procurement Review”. Accessed at: https://
www.adams.africa/wp-content/uploads/2017/08/South-Africa.pdf.
Constitution of the Republic of South Africa, 1996.
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This provision, however, does not preclude institutions from implementing procurement policy providing for categories of preference in the allocation of contracts
and the promotion of persons previously disadvantaged.

4.2 Covid-19 emergency procurement regulatory framework
4.2.1 Disaster Management Act 57 Of 2002 (DMA)
In its Preamble, the Disaster Management Act 57 of 2002 (the DMA) provides
for “an integrated and co-ordinated disaster management policy that focuses on
preventing or reducing the risk of disasters, mitigating the severity of disasters,
emergency preparedness, rapid and effective response to disasters and post-disaster
recovery; the establishment of national, provincial and municipal disaster management centres; disaster management volunteers; and matters incidental thereto.”46
Throughout the DMA, various sections (sections 27(2)(l), 39(2)(k)(iii), 41(2)(l),
53(2)(k)(iii) and 55(2)(l)) empower the Minister (at a national level), the Premier
(at the provincial level), the municipality (at a municipality level) or the municipal council to make adequate contingency provisions and emergency procedures
(through regulations, directions, or by-laws) for the procurement procedures for
goods and services. These are the only provisions in the DMA that bear significance to public procurement.

4.2.2 National Treasury Instructions on Covid-19 procurement
The National Treasury Instruction Notes provide for the measures which accounting officers in state institutions across all relevant levels of government must put
to address the programme for preventing the spread of the virus. On 19 March
2020, the National Treasury issued emergency procurement instructions applicable to all organs of state and public entities, whilst other state procurement must
follow normal procurement regulations and processes.47 These initial instructions
were amended on 28 April 2020 (see Instruction Note 5 of 2020/21 for PFMA
institutions and Circular 102 for MFMA institutions).48
In addition to the Instruction Notes issued by the National Treasury, on 30
March 2020, the Minister of Finance in terms of the Municipal Finance Management Act 56 of 2003 (MFMA) issued a conditional Exemption Notice to
ensure effective and efficient service delivery and to minimise any potential delay

46
47

48

Preamble to the Disaster Management Act 57 of 2002.
Accessed at: http://www.treasury.gov.za/comm_media/press/2020/20200428%20Media%20Statement%20-%20Measures%20for%20COVID-19%20emergency%20procurement.pdf.
Accessed at: http://www.treasury.gov.za/comm_media/press/2020/Instruction%205.pdf.
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in decision making.49 Several provincial treasuries also issued further guidance
to accounting officers. For instance, the Gauteng Treasury issued SCM Circular
No. 2 of 2020/21. This was issued pursuit to the Treasury Instruction No. 5
and after the President had announced the move to Level 3 of lockdown. This
provided further guidance and made the necessary amendments to the National
Treasury instruction given the change in lockdown levels.

4.2.3 Competition law regulations
The Competition Act 89 of 1998 (Competition Act) is primal in regulating “all
economic activity within, or having an effect within, the Republic of South
Africa.”50 This inherent economic jurisdiction also covers (in some part) public
procurement, because private sector entities who supply goods and/or services
to/in the organs of state act in their respective private economic interest. In that
regard, they would be required to meet and/or observe the obligations imposed on
them by Chapter 2 (Part A – Restrictive Practices and Part B – Abuse of Dominant
Position) of the Competition Act.

5.

Assessment of the effectiveness of Covid-19 procurement
regulations in South Africa

5.1

Covid-19 emergency procurement

South Africa has similarly to other countries globally undertaken several measures
in responding to the COVID-19 pandemic, which includes urgent procurement
of critical health equipment. A centralised procurement method was suspended
and a more flexible approach was adopted to curtail the spread of the virus. This
was deemed necessary as procurement regulations need to keep abreast with
changes in the market.
The initial National Treasury Instruction of 19 March 2020 on emergency
procurement, included annexures outlining the product specifications and maximum prices of PPE. However, there were competition concerns that came to
light as a result of the emergency procurement regulatory framework.51

49

50
51

The conditional Exemption Notice was to facilitate and enable legislative processes during the
period of the national state of disaster. Municipalities and municipal entities were exempted from
the timeline provisions in the MFMA until such time that the National State of Disaster Declaration is lifted by the President. The Exemption is conditional that the MFMA timelines being
complied with 30 days after the National State of Disaster is lifted. It also provides for a special
adjustment budgets to address expenditure relating to the pandemic.
Section 1 of the Competition Act.
Accessed at: http://www.treasury.gov.za/comm_media/press/2020/Instruction%205.pdf.
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Healthcare products and equipment must conform to international standards
to ensure their safety and effectiveness. But, the manner in which the product
specifications of PPE items were described in the National Treasury’s Instruction
Note, compelled state entities to only procure from limited manufacturers or suppliers of products that meet the exact product specifications. The framing of the
product specifications had unintentional effects of excluding other market players
that supply equivalent PPE items. In this regard, for procurement regulations to
be inclusive, they must allow for the procurement of PPE items whose technical
specifications are comparable to international standards and provide for a process
by which technical equivalence can be demonstrated by prospective competitors.
The maximum prices in the National Treasury Instruction Note, indicated
the prices at which government was prepared to pay when procuring essential
PPE equipment. From a competition perspective, any form of price control or
regulation must be treated with caution. This is based on the premise that price
regulation can manifest itself in various forms, which may include minimum and
maximum prices that are set or specification on the magnitude by which prices
can increase.52 It is acknowledged that in some instances price controls can yield
savings for the state in the procurement of these essential products. However, it
can equally lead to inadvertent outcomes. For instance, it may create less of an
incentive for firms producing and/or supplying PPE to offer competitive prices,
or a price control may in practice mean that some suppliers refuse to sell vital
supplies to the government in a time of crisis. These factors will need to be considered to obtain a fair balance and achieve the desired results.
Economic theory on competition and regulation implies that free competition
is supposed to lead to low prices for end-users, efficient use of resources by producers and maximisation of social welfare.53 The enforcement of the consumer
protection and competition regulations against price gouging, which the consumer and competition authorities have been seized with since the onset of the
pandemic, go a long way to discipline market players who take advantage of the
current pandemic.54 Thus, the competition authorities must strongly endorse open
competition as far as possible. Lessons can be drawn from other jurisdictions
such as the UK where price regulation or control is considered as a final course
of action in dealing with price gouging.55

52

Organisation for Economic Co-operation and Development. “Price Regulation”. Accessed at:
https://stats.oecd.org/glossary/detail.asp?ID=3286.
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See: https://www.internationalcompetitionnetwork.org/wpcontent/uploads/2018/09/AWG_AdvocacyReport2002.pdf.
Consumer and Customer Protection and National Disaster Management Regulations and Directions. No. R. 350. 19 March 2020.
Accessed at: https://www.gov.uk/government/news/covid-19-sales-and-pricing-practices-during-coronavirus-outbreak.
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In addition to the above, the South African Competition Commission’s price
gouging work has also revealed that the manner in which public procurement
is carried out during the pandemic may lead to foreclosure of new and potential
suppliers of PPE. For instance, the emergency procurement regulations limited
organs of state to procuring PPE from suppliers registered with government’s
Central Supplier Database.56 This resulted in the foreclosure of any unregistered
suppliers that sought to supply PPE. The limitation for government institutions
from conducting business with unregistered suppliers was likely to have also
entrenched or created dominance of registered suppliers, as such enhancing their
ability to price excessively.

5.2 Covid-19 public procurement outcomes
Since the declaration of the state of emergency, the publication of the National
Treasury’s Instruction Notes on emergency public procurement, and the inception
of the relevant consumer protection regulations, the South African Competition
Commission received and investigated more than 1 700 complaints of price
gouging. These complaints related to various suppliers having charged excessively high prices for PPE and related products. Amongst these were 50 public
procurement complaints from the South African Police Services (SAPS) and the
National Health Laboratory Services (NHLS).57 Following its investigations, the
Commission referred two cases to the Competition Tribunal (Tribunal) against, (i)
BlueCollar Occupational Health (Pty) Ltd (BlueCollar) and Ateltico Investments
(Pty) Ltd (Ateltico), and (ii) Tsutsumani Business Enterprises CC (Tsutsumani).
A summary of these cases is provided below.

5.2.1 BlueCollar and Ateltico
The SAPS filed a complaint with the Competition Commission, alleging that
BlueCollar had charged excessive prices for the supply of bulk hand sanitizer. Following its response to the SAPS Request for Quotation, BlueCollar was appointed
as a supplier of bulk hand sanitizer. Upon its appointment, BlueCollar approached
Ateltico for funding. BlueCollar and Ateltico then entered into a memorandum
of understanding in terms of which they agreed to share the profits earned from
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The Central Supplier Database maintains a database of organisations, institutions and individuals
who can provide goods and services to the government.
See: The Commission’s Update on COVID-19 cases and investigations to the Portfolio Committee
on Trade and Industry dated 20 October 2020. Accessed at: https://www.tralac.org/documents/
news/4173-competition-commission-update-on-covid-19-cases-and-investigations-to-the-portfolio-committee-on-trade-and-industry-20-october-2020/file.html. Also see: https://www.bowmanslaw.com/insights/competition/covid-19-excessive-pricing-cases-pursued-by-the-south-african-competition-commission/.
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the transaction with the SAPS. BlueCollar supplied the SAPS with 10 000 units
of 25litre hand sanitizer at a price of R3 550 per unit.58 The Commission’s investigation found that BlueCollar and Ateltico earned gross mark-up of 123%, which
was rendered excessive.

5.2.2 Tsutsumani
The referral against Tsutsumani also emanated from a complaint by the SAPS.
The SAPS procured 500 000 units of surgical face masks from Tsutsumani
at R32.50 per unit. The Commission found that Tsutsumani earned a gross
mark-up of 87% from the transaction. The mark-up earned by Tsutsumani was
also deemed excessive.59
The Tribunal has not made a decision on the abovementioned cases. However,
the cases suggest that public procurement has been subject to price gouging
(excessive pricing) during the pandemic.
There have also been reports of government departments having paid more than
5 times the National Treasury’s recommended prices for PPE.60 This suggests that
the price ceiling(s) set by the National Treasury were ineffective in regulating the
pricing paid by the government and related institutions procuring PPE.
In addition to price gouging concerns, there have further been issues of corruption arising from South Africa’s COVID-19 emergency procurement process.
These concerns have resulted in several fact-finding missions. At the centre of
these, are the investigations by the Special Investigations Unit (SIU) and the
audit by the Auditor General of South Africa (AG).
The findings and recommendations of the SIU into the COVID -19 emergency
procurement are not yet in the public domain. However, the AG has been releasing
periodic reports into the COVID-19 PPE emergency procurement. In its report,
the AG makes numerous findings, chief of these findings, are the delays in the
delivery of PPE, procurement of PPE at prices above market rates, deficiencies and
non-compliance in PPE procurement processes, and lastly, insufficient controls to
ensure the receipt and payment of PPE at the levels of quality and price ordered.61

5.3 Effectiveness of Covid-19 regulatory framework
Evidence has shown that the easing of public procurement has opened the flood
gates of abuse, with unprecedented emergency procurement for COVID-19related goods attracting swarms of opportunistic operators that had no business
58
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Ibid.
Ibid.
See: https://www.bbc.com/news/world-africa-54000930.
See: https://www.agsa.co.za/Portals/0/Reports/Special%20Reports/Covid19%20Special%20
report/2020%202nd%20Covid-19%20Media%20Release%20FINALISEDFN.pdf.

31

Sipho Mtombeni, Hlumani Mandla, Songezo Mabece and Tankiso Thibane

in supplying state entities with COVID-19 equipment. COVID-19 emergency
procurement also took place in a space of already weak procurement regulatory
environment.62
The ineffectiveness of COVID-19 regulatory framework is evidenced by the
number of price gouging cases, as well as findings that suggest that there has
been no adherence to product specifications and as such quality requirements by
the National Treasury. Such ineffectiveness may have been exacerbated by the
lack of understanding of competition regulation by procuring departments and/
or organs of the state.
The Draft Public Procurement Bill (Bill)63 released by the Treasury in February 2020 is a positive step to address some of the challenges faced by the state in
procurement. The objectives of the Bill are to (a) advance economic opportunities
for HDIs and SMEs, and promote local production; (b) ensure that procurement occurs in accordance with a system which is fair, equitable, transparent,
competitive and cost-effective; (c) ensure efficient, ethical, effective, equitable
and development-oriented public administration in all organs of state and all
spheres of government; and (d) create a single regulatory framework for public
procurement to eliminate the fragmented procurement process in the country.64
Section 121(1)(u) (i-v) of the Bill further makes provision for the Minister of
Finance to make regulations regarding emergency procurement. As such, any
procurement in an emergency relies on the regulations issued by the Minister.
Therefore, the Bill in its current form, falls short in guiding state institutions on
emergency public procurement to prevent anti-competitive conduct in procurement seen during the current pandemic.65 66
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Auditor-General South Africa. First special report on the financial management of government’s
Covid-19 initiatives.
The Draft Bill once signed into law it will repeal the Preferential Procurement Policy Framework
Act 5 of 2000.
National Treasury. Budget Review: 29 February 2020. Accessed at: http://www.treasury.gov.za/
documents/National%20Budget/2020/review/FullBR.pdf.
Section 121 (1) states that the Minister may make regulations regarding— (u) emergency procurement, which may include— (i) the different types of emergency procurement that may be used
and the circumstances under which the different types may be used; (ii) an outline of the planning
efforts of the institution to limit the need for emergency procurement and to improve responsiveness during an emergency; (iii) the pre-requisites for awarding and administering contracts during
emergencies; (iv) options available to the institution during an emergency and the preferred methods
of procurement; and (v) procedures to be followed in respect of emergency procurement processes,
including the recording of deliberations and the making of recommendations and awards.
National Treasury. Budget Review: 29 February 2020. Accessed at: http://www.treasury.gov.za/
documents/National%20Budget/2020/review/FullBR.pdf.
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6

Conclusion

Competition concerns arising from public procurement are largely the same concerns that can arise in an ordinary market context. These include bid-rigging, price
fixing, collusion, as well as the abuse of a dominant position through predatory
pricing, or excessive pricing.
The interface between public procurement and competition regulation shows
that the relationship between competition authorities and public procurement
agencies is valuable in dealing with the inherent competition issues in public
procurement. The pandemic had an impact on public procurement, as the public
sector procurement strategies have been at the forefront of the response to fighting
the pandemic. Competition agencies have further played a vital role in dealing
with price abuses during the pandemic.
The swift reaction of the South African government in managing the outbreak
of the pandemic has been credited in ensuring that the number of infected people is managed. South Africa’s response has been in par, if not better than many
developed countries in the world. A pandemic like this cannot be planned for.
However, lessons drawn from it demonstrate some of the shortcomings concerning the country’s public procurement regime. The role of competition in the
procurement process should be understood as being fundamental. Processes and
other measures need to be built into any public procurement process, such that
competition principles are at the core.
It is also notable that various aspects of the current procurement process in
South Africa are still susceptible to abuse and would need to be improved. Aspects
of monitoring, following a value-based approach (and not just a price-based
approach) and promotion of greater participation, should guide the further debate
in this field. The Draft Public Procurement Bill provides an opportunity to address
some of these shortcomings in public procurement and state contracting to ensure
that the stated objectives are met.
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