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1. Introduction
In the European Union (EU), the procurement of defence and security equipment, services and works is regulated by a specific directive (Directive 2009/81/
EU)1 and can also be subject of a number of exemptions from EU law in general,
in particular Art.346 of the Treaty on the Functioning of the European Union
(TFEU), which allows an EU member State to take the measures it considers
necessary for the protection of its essential security interests connected with the
production of or trade in arms, munitions and war material, as long as those
measures do not adversely affect the common market regarding products not
intended for specifically military purposes.2 Even though those legal provisions
have been analysed extensively in recent literature,3 it is also important to replace
defence procurement in the EU in its historical, military, political, economic
and industrial context. Indeed, the production and trade in defence equipment
is closely related to the sovereignty of the State, and is often used as a tool of
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1
Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the
coordination of procedures for the award of certain works contracts, supply contracts and service
contracts by contracting authorities or entities in the fields of defence and security, and amending
Directives 2004/17/EC and 2004/18/EC, [2009] OJ L216/76.
2
Consolidated Version of the Treaty on the Functioning of the European Union (TFEU), [2008]
OJ C115/47, Art.346.
3
B. Heuninckx, ‘Lurking at the Boundaries: Applicability of EU Law to Defence and Security
Procurement’ (2010) 19(3) PPLR 91; B. Heuninckx, ‘The EU Defence and Security Procurement
Directive: Trick or Treat?’ (2011) 20(1) PPLR 9; M. Trybus, Buying Defence and Security in Europe –
The EU Defence and Security Procurement Directive in Context (Cambridge University Press, 2014);
B. Heuninckx, ‘Security of Supply and Offsets in Defence Procurement: What’s New in the EU?’
(2014) 23(2) PPLR 33.

319

Baudouin Heuninckx

political and economic influence, both outside and inside a State’s borders.4 It is
because of the perceived specificities of defence and security procurement that a
separate legislative instrument was deemed necessary to regulate it.5
This article therefore aims to assess, through a critical contextual analysis, the
specificities of defence procurement. This study starts with an introduction to
the changes that the end of the Cold War imposed on the European military,
as an understanding of these evolutions is fundamental to comprehend current
trends. Our analysis then continues with a discussion of the specificities of the
European defence equipment market and of defence procurement itself. As such,
this article constitutes a good introduction to defence procurement for those
unfamiliar with it, and provides a useful contextualisation for those already
involved with the subject.

2. Changes since the End of the Cold War
The end of the Cold War saw the nature of military operations to be performed
by Western forces evolve radically.6 Whilst the European armed forces facing the
Iron Curtain were primarily tasked, equipped and trained for territorial defence
against a Soviet invasion, most military missions of European forces now consist
of peace enforcement and peacekeeping operations related to regional conflicts,
ethnic struggles and civil wars, and almost always take place abroad.7 These types
of operation require different type of defence equipment than those required to
4

5

6

7

S. Mezzadri, L’ouverture des Marchés de la Défense: Enjeux et Modalités, Occasional Paper No 12
(WEU Institute for Security Studies, 2000), p. 6; B. Schmitt (rapporteur), Defence Procurement
in the European Union – The Current Debate, (EU Institute for Security Studies, 2005), p. 11; M.
Trybus, European Defence Procurement Law – International and National Procurement Systems as
Models for a Liberalised Defence Procurement Market in Europe (Kluwer, 1999), p. 25; J. Mawdsley,
G. Quille et.al., Equipping the Rapid Reaction Force – Options for and Constraints on a European
Defence Equipment Strategy, Paper 33 (Bonn International Centre for Conversion, 2003), p. 29; J.
Mawdsley, The Gap Between Rhetoric and Reality: Weapons Acquisition and ESDP (Bonn International Centre for Conversion, 2002), pp. 16 et.seq.
See e.g. Commission Green Paper on Defence procurement, COM(2004)608, 23 September 2004;
Trybus, European Defence Procurement Law; B. Heuninckx, ‘Defence Procurement in the EU:
Time to Listen to the Wake-up Calls’ (2006) 7(2) BLI 208; A. Georgopoulos, ‘Defence Procurement and EU Law’ (2005) 30 ELRev 559; Schmitt, Defence Procurement in the European Union
– The Current Debate; M. Trybus, ‘Defence Procurement: The New Public Sector Directive and
Beyond’ (2004) 13(4) PPLR 198; J.B. Wheaton, ‘Defence Procurement and the European Community: The Legal Provisions’ (1992) 1(6) PPLR 432.
M. Flournoy, J. Smith et.al., European Defense Integration: Bridging the Gap between Strategy and
Capabilities (Center for Strategic and International Studies, 2005), pp. 18 et.seq.; S. Neuman,
Defense Industries and Dependency: Current and Future Trends in the Global Defense Sector (International Relations and Security Network, 2006), p. 6.
W. Van Eekelen, The Parliamentary Dimension of Defence Procurement – Requirements, Production,
Cooperation and Acquisition, Occasional Paper – No 5 (Geneva Centre for the Democratic Control
of Armed Forces, 2005), p. 1.
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fight a major war of invasion: the need for heavily armoured vehicles is much
reduced (a main battle tank is very effective in open terrain but does not fit in
the narrow streets of a Malian town), and the need for air transport capacity,
for air-transportable material, for protection of the troops to limit the amount
of casualties, and for weapon that can minimise collateral damage increases.8
Such operations also usually require higher funding than training for territorial
defence,9 and are much more difficult to plan than were those of the Cold War,
as they could take place at any time and almost anywhere, and are subject to
very different technical and operational requirements.10 In addition, those new
types of military operations are usually conducted by combined forces from
different States acting within the scope of a coalition or alliance. This requires
more interoperable equipment, both operationally (e.g. the ability of the troops
of different countries to communicate and operate together) and technically
(e.g. the ability of the technicians from one country to repair the equipment of
another country).11
The end of the Cold War also led the EU Member States to reduce their defence
budget in line with the poetic-economic (but maybe overly optimistic) notion of
‘peace dividends’.12 This reduction of defence budgets especially led to a decline
in investments for the modernisation of the armed forces,13 despite the capability
gap between the equipment of the European forces and that required for the new
type of operations. This in turn required keeping existing equipment in service

8

9
10

11

12

13

K. Vlachos, Safeguarding European Competitiveness – Strategies for the Future European Arms Production and Procurement, Occasional Paper No 4 (WEU Institue for Security Studies, 1998),
§2.5; J.J. Andresson, Cold War Dinosaurs or High-Tech Arms Providers? The West European Land
Armaments Industry at the Turn of the Millennium, Occasional Paper No 23, (WEU Institute
for Security Study, 2001), p. 6; J-P. Maulny et.al., Cooperative Lessons Learned: How to Launch a
Successful Co-Operative Programme, Final Report for Study 06-EDA-008 (IRIS/CER/DGAP/IAI,
2006), pp. 10 et.seq.
Flournoy, Smith et.al., European Defense Integration, p. 35.
Such as those described in M. Rich and E. Dews, Improving the Military Acquisition Process, Lessons
from RAND Research, Paper R-3373 (RAND, 1986), pp. 18–20.
Flournoy, Smith et.al., European Defense Integration, p. 30; Communication from the Commission: ‘European defence – industrial and market issues – Towards an EU Defence Equipment
Policy’, COM(2003)113, 11 March 2003, p. 6; R. Wolsztynski, ‘The French Air Force: European
Integration Factors’ (2006) 8(3) RUSI Defence Systems, p. 2.
A. Georgopoulos, European Defence Procurement Integration: Proposals for Action within the European Union, PhD thesis (University of Nottingham, 2004), pp. 31–32 and §2.3; Communication
from the Commission: ‘The Challenges Facing the European Defence-Related Industry, a Contribution for Action at the European Level’, COM(96)10, 24 January 1996, §2.1.1: European defence
budget were reduced by 5.3% in real terms, and major equipment procurement by 28.5%, between
1984 and 1996; B. Schmitt, From Cooperation to Integration: Defence and Aerospace Industries in
Europe, Chaillot Paper No 40 (WEU Institute for Security Study, 2000), p. 5: the reduction of
defence expenditures of France, Germany and UK was respectively 12, 24 and 28% between 1989
and 1998.
Flournoy, Smith et.al., European Defense Integration, pp. 22–23.
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longer than what they were designed for, leading to increases in maintenance
and support costs as the equipment become older.14 In addition, meanwhile, the
costs of advanced weapon systems have steadily increased over time.15 During
and after the Cold War, the unit production cost of advanced military equipment increased in average by 5 to 10% per year. This trend continues despite
the increasing use of commercial off-the-shelf equipment in military systems.16
So on the one hand European States would need to invest in the new equipment required for the new types of military operations required by the changed
geopolitical context whilst the cost of this equipment is steadily rising, but on
the other hand they have to do this with drastically reduced defence budgets.
European States have therefore to devise ways to review resources allocation and
to ‘spend smarter’.17

3. European Defence Equipment Market Characteristics
3.1 Monopsony
The first characteristic of a defence market is that of a monopsony.18 Monopsony
is a market form with only one buyer, in this case the State, and potentially a
high number of sellers. It is an instance of imperfect competition, symmetrical
to the case of a monopoly, in which there is only one seller, but many buyers.19
Like monopoly, monopsony results in an inefficient allocation of resources.20
14

15

16

17

18

19

20

Schmitt, Defence Procurement in the European Union – The Current Debate, p. 15; Rich and Dews,
Improving the Military Acquisition Process, pp. 21–25; T. Kirat and D. Bayon, Les Marchés Publics
de la Défense – Droit du Contrat Public, Pratique Administrative et Enjeux Economiques (Bruylants,
2006), pp. 28 and 64–66.
Trybus, European Defence Procurement Law, p. 24; Schmitt, From Cooperation to Integration,
pp. 6–7: the price of battle tanks was multiplied by three between 1960 and 1980, and the price
of combat aircraft was multiplied by seven from 1950 to 1976 and by three between 1980 and
2000 (without taking inflation into account); F. Heisbourg, ‘Public Policy and the Creation of a
European Arms Market’, in p. Creasey and S. May (Eds.), The European Armaments Market and
Procurement Cooperation (St.Martin’s Press, 1988), p. 61.
Neuman, Defense Industries and Dependency, p. 7; see also the debate in p. Pugh et.al. ‘Our Unaffordable Defence Policy: What Now?’ (2006) 9(2) RUSI Defence Systems, p. 12.
Flournoy, Smith et.al., European Defense Integration, pp. 31 et.seq.; see the discussion in p. Nixon
and D. Moore, ‘The Revolution in Defence Acquisition Affairs: Why Smart Acquisition Is Working’ (2007) 9(4) RUSI Defence Systems, p. 66.
Trybus, European Defence Procurement Law, p. 24; Commission Green Paper on Defence procurement, COM(2004)608, §2.1; Vlachos, Safeguarding European Competitiveness, Ch.I.B (using the
term ‘oligopsonistic national procurement’ with the same meaning); Van Eekelen, The Parliamentary Dimension of Defence Procurement, p. 4.
S.E. Atkinson and J. Kerkvliet, ‘Dual Measures of Monopoly and Monopsony Power: An Application to Regulated Electric Utilities’ (1989) 71(2) Review of Economics and Statistics, pp. 250–257.
P.R. Krugman and M. Obstfeld, International Economics – Theory and Policy, 7th Edition (Pearson,
2006), Ch. 6.
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In domestic defence equipment markets, monopsony is evident. The State,
on its territory, holds a ‘monopoly on the legitimate use of physical force’,21 and
this is especially true as far as arms, munitions and war material are concerned.
The State can therefore unilaterally affect the defence equipment market on its
territory by imposing its military requirements, schedule and specifications on
defence equipment suppliers.22 The State’s monopsony power is also strengthened
by its regulatory power related to trade in arms on its territory23 and by the fact
that defence procurement is generally managed centrally within each State.24
In addition, closed national defence markets, initially caused by a desire for
independence and security of supply requirements (discussed below), create a
fragmentation in demand at the European level25 that is mirrored by an industrial
fragmentation that we will discuss in the section below.
One could argue that this monopsony power exists only within a domestic
defence equipment market and can only be preserved as long as domestic markets remain closed. If the European defence equipment market was fully open,
there would be as many buyers of defence equipment as there are EU Member
States. However, only six EU Member States (France, Germany, Italy, Spain,
Sweden and the United Kingdom) represent 90% of the EU defence industrial
capability, 85% of its defence spending, and 98% of its R&D spending.26 An
open European defence equipment market would therefore still be some form
of oligopsony, a market form in which the number of buyers is small while the
number of sellers could be large.27
However, the monopsony or oligopsony of the European defence market is
tempered, in some sectors such as aerospace, by the fact that mergers and the
disappearance or withdrawal of some companies from the defence market led
to only a small number of major sellers remaining on the market. Therefore, in
those sectors, even though the European States would benefit from oligopsony
power, the latter would be mitigated by the defence industry having a counterbalancing oligopoly power. Unfortunately, such situation could also lead to
21

22

23
24
25
26

27

As explained by M. Weber in Politics as a Vocation (1919): see: J Baudouin, Introduction à la Science
Politique, 5th Edition (Dalloz, 1998), p. 33.
J. Mawdsley, The European Union and Defence Industrial Policy, Paper 31 (Bonn International Centre for Conversion, 2003), p. 6; K. Hartley, ‘Competition in Defence Contracting in the United
Kingdom’ (1992) 1(6) PPLR 440, p. 441.
Van Eekelen, The Parliamentary Dimension of Defence Procurement, p. 5.
Georgopoulos, European Defence Procurement Integration, p. 31.
Flournoy, Smith et.al., European Defense Integration, p. 74.
Communication from the Commission to the Council and the European Parliament on the results
of the consultation launched by the Green Paper on Defence Procurement and on the future Commission initiatives, COM(2005)626, 6 December 2005, p. 2.
V. Bhaskar, A. Manning, and T. To, ‘Oligopsony and Monopsonistic Competition in Labor Markets’ (2002) 16 Journal of Economic Perspectives 155; Georgopoulos, European Defence Procurement Integration, §1.4.1.
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the creation of a cosy relationship between the State and its national industry
in a renaissance of the ‘military-industrial complex’, where the public interest
becomes a second priority after the mutual maximisation of institutional power
and commercial profit.

3.2 Industrial Structure
A second characteristic of the European defence equipment market is its industrial
fragmentation.28 It is a consequence of the closed domestic defence equipment
markets of many European countries and of the use of offsets, discussed below,
which led to duplication of resources between the industries of each EU Member
State, but also to monopolistic situations in some sectors of the defence industry
within some Member States. Most people agree that improved cross-border competition could bring about economies of scale and reduce the costs of defence
equipment.29 This is especially important because of the drastic reductions in
defence budgets that followed the Cold War.
In addition, the lack of funding for investments in new equipment led the
European defence industry to scale down their activities substantially.30 Because
of reductions in orders and the lack of new European programmes, some companies were forced out of the business of defence equipment,31 and small European
arms producers have now become more and more dependent on arms exports,
for which they have to compete with the US defence industry without the benefit
of protectionist measures.32
Up to now, the inevitable restructuring of the European defence industry
following the end of the Cold War mostly focussed on the liquidation of some

28

29

30

31

32

Communication from the Commission: ‘The Challenges Facing the European Defence-Related
Industry’, COM(96)10, §2.1.3: for the 1988–1992 period, intra-Community trade amounted only
to 3–4% of the procurement of major conventional weapons; B. Schmitt, The European Union and
Armaments – Getting a Bigger Bang for the Euro, Chaillot Paper No 63 (EU Institute for Security
Studies, 2003), p. 10; A. Georgopoulos, ‘The Commission’s Green Paper on Defence Procurement’, 14(2) PPLR NA34, 2005; p. Creasey, ‘The Options and Prospects for Defence Procurement
Collaboration’, in Creasey and May (Eds.), The European Armaments Market and Procurement
Cooperation, pp. 165 et.seq.
T. Valasek, EU Wants More Defence Competition, Lower Costs (ISN Security Watch, 2005); Lord
Garden, ‘We Need Capability Integration – Not Equipment Cooperation’ (2004) 7(1) RUSI
Defence Systems, p. 13; Kirat and Bayon, Les Marchés Publics de la Défense, p. 111.
Communication from the Commission: ‘The Challenges Facing the European Defence-Related
Industry’, COM(96)10, §1: employment in the defence-related industry was reduced by about
37.5% (from 1.6 million to 1 million, 600,000 of which work on development and production of
defence equipment and 400,000 for supplier and services industry) between 1984 and 1996.
Schmitt, The European Union and Armaments, p. 11; Vlachos, Safeguarding European Competitiveness, §2.3.
Neuman, Defense Industries and Dependency, p. 14; D. Keohane, ‘Why Collaborate in Europe?’
(2004) 7(1) RUSI Defence Systems, p. 15.
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defence-oriented capacity by some companies and on mergers that nevertheless
remained mostly limited within the boundaries of each EU Member States, often
because of restrictive laws or practices concerning foreign ownership of defence
companies.33 Therefore, the fragmentation of the European defence industrial
base was not significantly reduced and its competitiveness compared to the
North American defence industry actually diminished.34 Some progress has been
seen in the last years,35 especially in the aerospace and missile sectors, but other
sectors remain fragmented.36 Even though the defence sector was often seen as
an opportunity for creating jobs in-country,37 the economic rationalisation of the
European defence industry let to redundancies: between 1984 and 1995, 37%
of the jobs in the European defence industry were lost.38
In addition to being fragmented, the European defence equipment market
(EDEM) is also highly concentrated, as the European arms-producing countries
do not form a homogenous group. From an industrial point of view, only those
EU Member States could domestically develop a new weapon system. The industrial landscape between European States is therefore very different, which makes
necessary that any detailed measures to rationalise the European defence industry
be tailored to the actual industrial conditions.
Finally, when arguing for more consolidation of the European defence industry, one should keep in mind that too much consolidation could lead to the
creation of monopolistic positions in some sectors, as has been the case in the
33

34

35

36

37

38

C. Cornu, ‘Fortress Europe – real or virtual?’, in B. Schmitt (Ed.), Between cooperation and competition: the transatlantic defence market, Chaillot Paper No 44 (WEU Institute for Security Studies,
2001), pp. 61 et.seq.; Georgopoulos, European Defence Procurement Integration, pp. 33–34.
Communication from the Commission: ‘The Challenges Facing the European Defence-Related
Industry’, COM(96)10, §2.1.2; see also Schmitt, From Cooperation to Integration, pp. 11 et.seq.;
Cornu, ‘Fortress Europe – real or virtual?’, in Schmitt, Between cooperation and competition, pp.
65 et.seq.
Commission Green Paper on Defence procurement, COM(2004)608, p. 4; See also Andresson,
Cold War Dinosaurs or High-Tech Arms Providers?, pp. 8 et.seq.; Valasek, EU Wants More Defence
Competition, Lower Costs; Mawdsley, The European Union and Defence Industrial Policy, §3.1.
Communication from the Commission: ‘European defence – industrial and market issues –
Towards an EU Defence Equipment Policy’, COM(2003)113, 11 March 2003, p. 10; Vlachos,
Safeguarding European Competitiveness, Ch.I.A; Mawdsley, The European Union and Defence Industrial Policy, p. 5; Georgopoulos, European Defence Procurement Integration, p. 33; Maulny et.al.,
Cooperative Lessons Learned, p. 20.
Vlachos, Safeguarding European Competitiveness, §2.1; M. Lorell, Multinational Development of
Large Aircraft: The European Experience, Paper R-2596 (RAND, 1980), p. 71; Georgopoulos, European Defence Procurement Integration, §1.5.1; Flournoy, Smith et.al., European Defense Integration,
p. 73.
Communication from the Commission to the Council, the European Parliament, the Economic and Social Committee and the Committee of the Regions: ‘Implementing European Union
Strategy on Defence-Related Industry’, COM(97)538, 14 December 1997, p. 4; see also Schmitt,
From Cooperation to Integration, p. 13, showing reductions in workforce between 1990 and 1995
ranging from 57% in Germany to 21% in France; Georgopoulos, European Defence Procurement
Integration, p. 61.
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US, and is already the case in some sectors in Europe as well. Consolidation of
European defence industries therefore has to be managed carefully,39 and measures have to be taken to avoid the negative effects of monopolistic positions.
For that purpose, a coherent European defence industrial strategy that would
support integration at the European level whilst maintaining competition and
be actively supported by the EU Member States would be required.

3.3 Demand-Driven Market
Another characteristic of the defence equipment market, at least for major equipment, is that it is almost solely ‘demand-driven’ and not ‘supply-driven’, contrary
to most commercial markets.40 The defence industry usually does not develop and
produce major weapons systems of its own initiative to offer them ready to buy on
the market: the initiative is usually taken by the State, which drafts requirements
based on its defence policy and military doctrine and then requests the defence
industry to develop and produce equipment that meets this requirement.41 This
characteristic is facilitated by the monopsonistic nature of the defence equipment
market, but both are not the same. A monopsonist could for instance wait for
the industry to propose equipment that could potentially meet its needs. This is
usually not the case in the defence market.
On the one hand, for the defence industry, this characteristic has the advantage of reducing the economic risk of launching a new project. Investments for
commercial projects are usually funded by the industry on the basis of a market
analysis for the new product, taking into account the risk of not recovering the
investment if the product is not as successful as expected. Conversely, the State
usually pays for the investments necessary for a military programme, even though
the contractor may agree to finance part of such investments with its own funds.
This makes the defence industry less susceptible to market pressure,42 which can
in turn stifle innovation and remove incentives for increased cost-effectiveness.
On the other hand, this means that the defence industry has only a limited
influence on the defence equipment market and has to wait for the State to come
39

40

41

42

Valasek, EU Wants More Defence Competition, Lower Costs; H. Kuechle, The cost of non-Europe in
the area of security and defence, Document DGExPo/B/PolDep/2005/13 (European Parliament,
2006), p. 20; Mawdsley, The European Union and Defence Industrial Policy, pp. 14 et.seq.; Kirat
and Bayon, Les Marchés Publics de la Défense, p. 94.
D. Furter, The Influence of Legislation and Government Policy on Patterns of International Defence
Trade and Future Markets: The Case of Offset and Directive 2009/81/EC, Doctoral thesis (Brunel
University, 2014), p. 141.
S. Jones, ‘The Rise of a European Defense’ (2006) 121 PSQ 241, p. 242; UK House of Commons
Public Accounts Committee, Ministry of Defence: Maximising the Benefits of Defence Equipment
Co-Operation, Document 2001/02 HC 586, (House of Commons, 2002), §§29–30, citing a few
counter-examples.
Georgopoulos, European Defence Procurement Integration, p. 33.
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forward with a requirement, even though it can exert some informal influence.
With the declines in defence budgets, European States were less and less capable
of driving the market in this way, and this led a number of defence industries to
increasingly turn to the civil market,43 which in turn induced an increase in the
number of dual-use goods that can have both military and civilian applications.44
A specific way the European defence industry has found to maintain its technological knowledge and financial flow is to propose technology demonstrator
programmes: States would fund the development and test of prototypes that
would not necessarily enter into production, but would be ready to be produced
would the need arise.45 This allows developing new systems without having to
commit for production, but also starting production more quickly if the system
is required at a later stage.

4. Specific Procurement Requirements
4.1 Security of Supply46
Security of supply is one of the key requirements of defence procurement, and
has been defined as a guarantee of supply of goods and services sufficient for a
Member State to discharge its defence and security commitments in accordance
with its foreign and security policy requirements.47 It therefore aims to ensure
the continuing supply of defence materiel and/or services to the armed forces, without regard to external circumstances such as war, international unrest,
shifts in alliances, and disruption of the supply chain.48 However, the concept
of security of supply actually covers different aspects of equal importance to the
defence supply chain:
−− The stability and durability of the supply chain over the life of military equipment, which can be up to 50 years (‘longer-term’, or ‘strategic’ security of
supply);
−− The ability of the supply chain to supply the armed forces in various theatres
43
44

45
46

47

48

Georgopoulos, European Defence Procurement Integration, p. 34.
Flournoy, Smith et.al., European Defense Integration, pp. 73 et.seq.; p. Creasey and S. May, ‘The
Political and Economic Background’, in Creasey and May (Eds.), The European Armaments Market
and Procurement Cooperation, p. 17.
Van Eekelen, The Parliamentary Dimension of Defence Procurement, p. 20.
This section is substantially inspired by Heuninckx, ‘Security of Supply and Offsets in Defence
Procurement’.
European Commission, ‘Directive 2009/81/EC on the award of contracts in the fields of defence
and security – Guidance Note – Security of Supply’, 1 October 2010, p. 1.
See further the discussion in Georgopoulos, European Defence Procurement Integration, pp. 37
et.seq.; B. Heuninckx, ‘Towards a Coherent European Defence Procurement Regime? European
Defence Agency and European Commission Initiatives’ (2008) 17(1) PPLR 1, p. 14.
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of operations that could be far from the home country and the location of
which is increasingly difficult to predict in advance, and wherever the supplier
itself is located (the geographical aspect of ‘operational’ security of supply);
−− The ability of the supply chain to cope with ‘surges’ (unplanned increases)
in requirements during operations that can have to be initiated at unexpected times (the time aspect of ‘operational’ security of supply, or ‘short-term’
security of supply).
The easiest way, but most disrupting of market efficiency, to accommodate security of supply has often been to award defence contracts only to domestic companies or to require offsets (discussed below) to build or consolidate the defence
industry on national soil.49 Domestic companies can provide goods and services to
the armed forces without crossing borders (as long as the troops are not deployed
abroad), and are therefore less susceptible to international embargoes or other
disruptions. Moreover, domestic companies can be more efficiently controlled by
the State, and can therefore be expected to give sufficient priority to the national
armed forces’ requirements over time.
However, even though awarding contracts to domestic companies could resolve
the issues of ‘strategic’ security of supply, ensuring long-term continuity of the
supply chain, it does not necessarily result in an effective supply to the troops
in the field if the domestic companies do not establish an expeditionary supply
chain exhibiting significant synergies with the military forces. ‘Operational’
security of supply can be ensured, for instance, by including specific ‘sleeping
clauses’ in contracts or by ‘deferred contracts’ that the contracting authority
can activate in case of a crisis to require preferential changes in prioritisation of
supply or urgent increases in requirements,50 and by ensuring that the contractor
maintains a worldwide ‘militarised’ supply chain, but such measures are not
related to offsets or to the nationality of the contractor.
Moreover, because of the substantial changes of the geopolitical situation of
Europe since the end of the Cold War and with the increasing integration of the
EU, the concept of security of supply within Europe would require re-evaluation,51

49

50

51

Vlachos, Safeguarding European Competitiveness, §2.1; Commission Green Paper on Defence procurement, COM(2004)608, §2.2; The United Kingdom Defence White Paper – Defence Industrial Strategy, Parliament document number Cm 6697, 2005, still require the preservation of
maintenance and upgrade capability in the UK for a number of major systems; N. Antonakis, ‘Offset Benefits in Greek Defence Procurement Policy: Developments and Some Empirical Evidence’,
in S. Martin (Ed.), The Economics of Offsets: Defence Procurement and Countertrade (Routledge,
1996), p. 163.
UK MoD, ‘The Defence and Security Public Contracts Regulations 2011’, Version 1.0 dated
21/08/2011, Ch.12 – Security of Supply, pp. 10 and 12–19.
COM(2003)113, p. 18; D. Eisenhut, ‘The special security exemption of Article 296 EC: time for
a new notion of “essential security interests”?’ (2008) 33(4) ELRev 577.
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especially taking into account the reduced defence budgets of the European
States. There are now fewer grounds to claim that security of supply cannot be
enforced with a contractor from another EU Member State. It is questionable if
preserving a domestic defence industry is currently economically and politically
feasible for small and medium-sized EU Member States.
However, there remain geostrategic and legal obstacles to the security of supply
of the EU Member States’ armed forces. External embargoes against some EU
Member States are still possible (see for instance the delicate geopolitical situation
of Cyprus or of the Baltic states). Even within the EU, the continuing existence
of exemptions from EU law on the free movement of goods and services, such
as the Art.346 TFEU exemption, can be used by EU Member States as a tool
to hinder the supply of war material to fellow EU Member States. Indeed, even
though that exemption is most often used by EU Member States to protect their
domestic defence industry in order to attain some security of supply, it can also
be used to justify retaliatory measures against another EU Member States, for
instance the denial of an export license for military equipment that is to be
used in a military operation not supported by the exporting State. As long as
such exemption can be used in this way, there will be justifications to use it to
protect one’s domestic defence industry in the name of security of supply, even
within the EU.
Nevertheless, short-sighted enforcement of security of supply is one of the most
likely causes of the current European defence equipment market fragmentation.52
Security of supply is also used as a convenient excuse to support the domestic
industry for social or political reasons.
Directive 2009/81/EU includes specific provisions allowing the EU Member
States to take security of supply into account in the qualitative selection of the
candidates53 and in the award of contracts, either as contract performance conditions54 or as award criteria.55 In addition, the Directive acknowledges that, if
the security of supply requirements of the contracting authority are so extremely
demanding that even the specific provisions of the Directive are not sufficient to
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safeguard Member States’ essential security interests, an exemption from compliance from EU law, such as Art.346 TFEU, could still be invoked.56

4.2 Urgency
As mentioned above, operations since the end of the Cold War are more and
more difficult to plan in advance in terms of timing, location and duration. As
the reduced defence budgets do not permit the States to afford stocking large
quantities of equipment that can perform all possible missions in all possible
circumstances at any time, measures have to be taken to allow States to cope
rapidly with surges in demand, but also with unexpected operational requirements, such as countering new threats (for instance the new types of improvised
explosive devices invented in Afghanistan) or operating in specific terrains that
were not envisioned when the equipment was initially procured.
This characteristic is one of the causes of the requirement for security of supply,
and sometimes leads the military to keep some maintenance or development
capability in-house or in-country to be able to meet these surges in requirements,57
even though it might not be cost-effective from a purely economic point of view.
Directive 20069/81/EU allows the use of the negotiated procedure without
publication when the minimum time-limits for the restricted procedure and
negotiated procedure with publication of a contract notice are incompatible
with the urgency resulting from a crisis such as a peacekeeping operation or a
terrorist attack,58 for instance when additional supplies or services are needed to
cope with such crisis.59

4.3 Security of Information
It is quite obvious that the characteristics and specifications of defence equipment
should not be made available to potential enemies. Even militias or terrorist
groups are now perfectly capable of understanding the weaknesses of military
equipment and use them to their advantage. States are therefore often reluctant
to show transparency in their defence budgets for fear that this might be an
indication of their operational priorities, and impose restrictions on their procurement activities, for instance in the choice of their suppliers. Moreover, this
secrecy also applies to the defence industry, not only because it has to protect
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the classified requirements used to develop equipment, but also because, the
international defence equipment market being highly competitive, the defence
industry wants to protect the results of its research and development, 60 even
though the latter is obviously not specific to the defence industry.
Secrecy can occasionally be used to attempt to avoid showing accountability
in defence expenditures. Moreover, security of information requirements are
sometimes used as an excuse to award contracts by negotiated procedure without
publication solely to domestic companies, or to make authorisation for trading
in military equipment subject to the condition that the responsible managers
of the businesses concerned must hold the nationality of the authorising State.
However, these uses have been found disproportionate by the Court of Justice
of the EU.61
Directive 2009/81/EU therefore contains specific provisions aiming at protecting classified information for defence and security contracts.62

4.4 Specific Technical Requirements
As mentioned above, military forces and their equipment are now required to
be highly mobile and flexible, and to operate in varied geographical situations
against widely different types of threats.63 Military operations have to be performed under any climatic conditions, from arctic to deserts, in dust, sand or
ice. This, on the one hand, requires military equipment to comply with varied
and demanding environmental requirements and, on the other hand, induces
wear and damages that are not usually encountered by civilian-type equipment
or on the European continent. As a result, high-end modern military equipment
becomes more and more technologically complex, which is one of the reasons
for its high price.64
Military equipment also has to comply with specific technical requirements
that are usually not found in the civil market, such as survivability (the ability
to avoid detection and, if detected, to withstand damages and still complete the
mission), night operations, or the use of systems for specifically military appli60
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cations such as guns and the related ammunitions, electronic counter-measures,
or cryptographic communications. The need to avoid collateral damage requires
the use of precision-guided munitions and of advanced intelligence-gathering
equipment such as infrared cameras and satellites. The unwillingness of the
Western population to accept casualties among their own armed forces also
drives requirements for increased protection (body armours, protected vehicles)
and for the use of standoff weapons.
Even though the procurement of some civilian products or services involves a
similar level of complexity, the combination of complexity and specificity mentioned above is typical of defence equipment.65 For major weapon systems, this
leads to very long development cycles and makes extremely difficult to define
technical specifications from the outset. Open or restricted competitive procedures are therefore found by most not to be entirely adequate for the procurement
of complex military equipment.66 For this reason, Directive 2009/81/EU allows
the use of the negotiated procedure with publication for the award of all defence
and security public contracts.67

4.5 Interoperability and Standardisation
We saw that, because the new operations following the end of the Cold War
are usually performed within coalitions and appliances, interoperability of the
equipment has become paramount requirement. One of the ways to ensure
interoperability is the standardisation of defence equipment, whereby the armed
forces of different States use the same equipment, even though interoperability
does not necessarily require the use of the same systems as long as the equipment
used by each State participating in the coalition is able to conduct operations with
the others.68 Such standardisation also has the potential to reduce development
and support costs because of economies of scale.69 In its proposals to define a
co-ordinated EU defence equipment policy aiming to create a genuine European
defence equipment market, the European Commission therefore urged for the
standardisation of defence equipment across EU Member States.70
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4.6 Offsets71
Defence procurement contracts often include offset requirements, whereby the
purchasing country requires the contractor to ensure some form of return on
investment on its national territory that may sometimes exceed 100% of the value
of the contract.72 Such offsets may be ‘direct’, in the form of orders or transfers
of know-how and technology related to the subject matter of the original contract to local companies (such as licensed production of the equipment being
procured). Conversely, ‘indirect’ offsets are unrelated to the subject matter of the
contract in question and can benefit other industrial sectors, even non-military
ones.73 ‘Semi-direct’ offsets are similar to direct offsets, but for equipment that
is to be delivered to the contractor’s country or to a third country instead of to
the purchasing country (for instance where the licensed production chain also
produces the equipment destined for the armed forces of another country).74 A
number of different classifications of offsets have been proposed,75 and the types
of offsets are only limited by the imagination of the parties concerned.
We saw that the primary means to ensure strategic security of supply has
often been to procure defence equipment from domestic companies.76 However,
in the case of major weapon systems, this is only possible for arms-producing
countries whose industry is able to design and produce a broad range of complex
military equipment, such as France, Germany, Italy, Spain, Sweden or the United
Kingdom. This option is not available at a reasonable price for smaller countries.
Offsets can be a solution in these cases,77 as licensed production, for instance,
requires much less industrial capacity and know-how than the development of
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an entirely new weapon system, whilst still ensuring the existence of a domestic
industrial base to support the national armed forces.
By definition, offsets constitute discrimination on the ground of nationality
(in breach of Art.18 TFEU), and are contrary to the free movements of goods
provisions of the EU Treaties as measures having equivalent effect as quantitative
restrictions on import and exports (in breach of Art.34 and 35 TFEU), and to
the freedom to provide services provisions of the Treaties (in breach of Art.56
to 62 TFEU). Offsets are therefore contrary to EU law, and may only be used
if an exemption from applicability of EU law applies, in particular one of those
related to national security, such as Art.346 TFEU.78 This means that offsets have
to be justified case-by-case based on the need to protect stated essential national
security interests79 and cannot be used to promote aims of a purely economic
nature.80 Even when offsets would be suitable to ensure the protection of the
security interests concerned (such as the security of supply of the armed forces),
they could only be justified if such protection could not have been addressed
through less restrictive measures.81 The use of offsets, as for other measures that
can only be justified on the basis of EU law exemptions, may never go beyond
what is appropriate and necessary to protect the security interests concerned.82
As mentioned above, one could argue that ensuring security of supply solely
at the national level could be found to be a questionable policy in the current
geopolitical situation of Europe,83 and is probably becoming unaffordable. This
conclusion obviously applies to the use of offsets. In the light of the advances
of European integration, requiring offsets for European defence procurement
becomes more and more difficult to justify on this ground. However, the continuing existence of possible external embargoes and of the use of the Art.346
TFEU exemption to hinder intra-EU trade in defence goods renders the picture
of a potentially integrated European market for defence goods more complex.
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In addition, offsets can also be a convenient excuse for developing or sustaining the domestic industry mainly for social or political reasons, but – in
addition to being likely unjustifiable on the basis of EU law – this is usually
achieved at the expense of cost-effectiveness.84 The political use of offsets leads
to work allocation on the basis of factors that do not necessarily seek to achieve
the most efficient technological and economic solution. This often creates additional development work and duplications of industrial capacity, especially in
case of licensed production (multiple assembly lines for the same equipment) or
of mandatory substitution of some original parts of the weapon system by parts
produced and/or designed locally.
Indeed, offsets can have the consequence of increasing the procurement costs
of military equipment by as much as 30%. The reasons for such increases are
probably a combination of: shorter production runs, duplicate investments, higher manufacturing costs in the receiving country, higher sales price from the
contractor in order to compensate for lost work, or licence fees that can amount
to 10% of the sales price.85 However, assessing the global economic impact of
offsets is difficult, and should not be limited to the price paid for the weapon
system being procured. Nevertheless, it seems that the actual impact of offsets in
terms of job creation or diversion, technology transfer, and increased international competitiveness of the domestic industry is, despite the large sums involved,
much smaller than expected.86
Moreover, although direct offsets can be a way to ensure ‘strategic’ security of
supply through the survival or growth of the domestic defence industry, security
of supply can only be ensured at the weapon system level if offsets are not limited
to some parts or subsystems of the weapon system. Requiring the substitution of
some original parts of major military equipment by parts produced or designed
locally would only ensure security of supply for those parts, not for the whole
system. Therefore, only the types of offsets most disruptive of the supply chain,
such as licensed production, can really ensure some security of supply at the
weapon system level.
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In addition, when offsets are indirect and benefit non-military equipment
or the civil sector, they constitute a distortion of the EU internal market for
civilian goods and cannot be said to contribute to security of supply for military
equipment, thereby being very difficult to justify on national security grounds.87
Indeed, measures taken outside of the scope of EU internal market law on the
basis of Art.346 TFEU may not affect competition in the market for products
not intended for specifically military purposes.

5. Conclusions
In some fairytales, ‘happily ever after’ comes from kissing the frog. The trick
is that kissing frogs is repulsive to most people, and the moral of the story is
therefore that only those brave enough can attain the prized reward.
Only a few actors of the European defence equipment market have kissed
the frog yet.
Since the end of the Cold War, Western States are confronted with more
complex military operations that require new and more sophisticated equipment
that is more expensive than before, but in the meantime have drastically reduced
their defence budget in the hope of reaping the ‘peace dividends’. States have
therefore to spend smarter, which is not necessarily an easy task.
At the same time, a general consensus seemed to emerge that the European
defence equipment market, on the buyer’s side and on the industry side, had to
evolve because of changed operational and political context, reduced budgets,
industrial over-capacity, duplication between domestic industries, lack of standardisation and dependence from the United States.88 However, the European
defence equipment market is still very much in a misshapen state. Because of the
reduction of demand from European States, it has evolved into a difficult relationship between cash-strapped buyers in an oligopsony position that are hardly
able to drive the market as they did earlier, and a defence industry finding itself
caught between an uneasy survival as a cluster of protected entities fragmented
along national lines and an evolution into an oligopoly at the European level.
Therefore, defence procurement practice should evolve to spend smarter and
support the evolution of the market. This would require drastic measures, such
as opening-up domestic defence markets to competition, increasing collaborative procurement efforts between EU Member States, and implementing a
coherent European defence industrial strategy that would support integration
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at the European level whilst maintaining competition. Security of supply and
secrecy requirements, which are still used by some EU Member States to attempt
to ensure the survival of their domestic defence industry, should be rationalised
and the priority set to seek efficiency at the European level.
European States have to make some hard decisions. To find the prince charming of cost-effective defence procurement, one has to kiss the frog of fundamental reforms.
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